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GENERAL  COUNSEL  ISSUES  NEW 
UNFAIR  LABOR  PRACTICE  CASE  HANDLING  MANUAL 

The  General  Counsel  of  the  Federal  Labor  Relations  Authority,  Joseph  Swerdzewski,  today 
issued  a  new  Unfair  Labor  Practice  Case  Handling  Manual  (Manual)  which  provides 
comprehensive  guidance  to  Regional  Agents  in  processing,  resolving,  and  investigating  unfair 
labor  practice  charges.  The  Manual  incorporates  and  references  the  changes  to  the  General 
Counsel’s  regulations  set  forth  at  Subpart  A  of  Part  2423  of  the  FLRA’s  Regulations.  See 
63  Fed.  Reg.  65638-65645  (Nov.  30,  1998),  which  includes  the  codification  of  the  Office  of  the 
General  Counsel’s  (OGC)  policies  on  Facilitation,  Intervention,  Training  and  Education  (FITE); 
Quality;  Scope;  Injunctions;  Prosecutorial  Discretion;  Settlement;  and  Appeals.  Where 
appropriate,  the  Manual  references  relevant  case  law.  As  it  pertains  to  various  case 
processing  matters,  the  Manual  provides  for  uniformity  and  best  practices  among  the  Regions; 
provides  criteria  and  principles  that  govern  Regional  discretion  and  judgment;  and  also 
provides  Model  and  Sample  Forms  and  Letters. 

Announcing  the  Manual,  General  Counsel  Swerdzewski  commented,  “The  Manual  is  part  of 
the  Office  of  the  General  Counsel’s  continuing  effort  to  provide  guidance  to  the  Regions  on 
investigating  unfair  labor  practice  charges.  In  providing  guidance  on  the  processing  of 
potential  or  actual  unfair  labor  practice  charges  up  through  the  issuance  of  complaint,  the 
Manual  complements  the  Litigation  Manual,  issued  by  the  Office  of  the  General  Counsel  in 
1998,  which  provides  guidance  to  Regional  Office  Trial  Attorneys  in  processing  cases  after 
complaint  has  issued.  As  is  my  custom,  I  am  making  this  Manual  available  to  the  public  so 
that  parties  who  seek  the  services  of  the  FLRA  Regional  Offices  or  otherwise  become  involved 
in  matters  relating  to  a  potential  or  actual  unfair  labor  practice  charge,  may  become  better 
informed  about  the  investigation  and  the  role  of  the  OGC.  The  parties’  increased 
understanding  facilitates  the  processing  of  an  unfair  labor  practice  charge,  whether  through 
the  application  of  an  alternate  dispute  resolution  technique,  investigation,  settlement,  or  even 
in  the  filing  of  an  appeal  of  a  dismissal  of  an  unfair  labor  practice  charge,  to  list  just  a  few 
examples.” 

The  FLRA  is  an  independent  agency  that  administers  the  labor-management  relations 
program  for  1.9  million  federal  employees  worldwide,  1.1  million  of  whom  are  exclusively 
represented  in  more  than  2,200  bargaining  units.  The  Office  of  the  General  Counsel  is  the 
independent  investigative  and  prosecutorial  component  of  the  Federal  Labor  Relations 
Authority  (FLRA)  which  processes  unfair  labor  practice  charges  and  representation  petitions 


Contact:  Patty  Reilly 
202-482-6500 


through  the  Regional  Offices,  and  assists  parties  in  improving  their  labor-management 
relationship.  The  General  Counsel  periodically  issues  Guidances  to  the  Regional  Directors  to 
provide  leadership  in  promoting  productive  labor-management  relationships  in  the  Federal 
sector  and  Manuals  that  explain  the  OGC’s  policies  and  procedures  for  processing  cases  that 
are  filed  under  its  jurisdiction.  The  General  Counsel  directs  the  FLRA’s  seven  Regional 
Offices  located  in  Atlanta,  Boston,  Chicago,  Dallas,  Denver,  San  Francisco,  and  Washington, 
D.C. 

The  Manual  will  be  available  by  January  7,  2000,  in  PDF  format  on  the  FLRA  Web  Site, 
www.flra.gov.  The  Manual  is  also  offered  for  sale  by  the  Superintendent  of  Documents, 
Government  Printing  Office.  Questions  or  comments  concerning  this  Manual  should  be 
directed  to  FLRA  Deputy  General  Counsel  David  Feder  at  (202)  482-6680,  extension  203. 

-  end- 
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News  about  Federal  Labor  Relations  Authority's  Data  on  the  Federal  BBS  —  January  1995 

The  Federal  Labor  Relations  Authority  has  made  arrangements  for  FLRA  materials  to  be 
available  in  computer  format  on  The  Federal  Bulletin  Board,  a  service  of  the  Government 
Printing  Office.  Initially,  announcements  and  synopses  of  decisions  will  be  available  at  no  cost 
in  MS-DOS  ASCII  text  file  format.  Also  available  are  the  full  texts  of  recent  FLRA  decisions  for 
which  GPO  charges  a  fee  (GPO  is  mandated  to  recover  its  operating  expenses  from  user  fees). 
Already  available  are  the  past  two  full  volumes  of  FLRA  decisions,  Volumes  48  and  49,  and 
decisions  from  Volume  50  as  they  issue. 

In  an  effort  to  keep  costs  low,  the  Authority  will  package  its  decisions  into  groups  of  10 
that  will  be  compressed  into  self-extracting  files.  This  method  of  distribution  reduces  costs  by  75 
percent.  Individual  decision  files  are  restored  whenever  the  FILE  NAME  is  typed  and  then  the 
ENTER  key  is  pressed  at  the  "DOS  prompt"  following  the  downloading  procedure.  Decisions 
are  provided  in  WordPerfect  5.1  format  because  that  format  is  readable  by  most  modem 
MS-DOS  and  Windows  word-processors. 

The  FLRA  section  on  the  Federal  Bulletin  Board  has  two  libraries: 

*  FLRA_ANN  -  contains  occasional  announcements  and  other  information. 

*  FLRA_DEC  -  contains  the  final  decisions  of  the  FLRA  and  synopses  of  those 
decisions  in  packages  of  10  each.  Users  must  complete  electronic  registration  and 
be  validated  on  the  Board  to  obtain  either  FOR  SALE  or  FREE  files  from  this  library. 

After  logging  into  The  Federal  Bulletin  Board,  type  "/GO  "  plus  the  FLRA  library  listed 
above  and  press  the  ENTER  key  to  reach  that  section.  An  alternative  method  to  reach  the  FLRA 
libraries  is  to  select  the  "D  -  White  House  &  Federal  Agencies"  option  from  the  main  menu  of 
The  Federal  Bulletin  Board  and  then  make  the  appropriate  selection  from  the  subsequent  menu 
options  that  appear. 

The  Federal  Bulletin  Board  is  available  22  hours  a  day,  7  days  a  week.  To  access  the 
Federal  Bulletin  Board,  call  (202)  512-1387.  Modem  settings  8  N  1.  For  additional 
TECHNICAL  or  BILLING  information  about  The  Federal  Bulletin  Board,  contact  the  GPO 
Office  of  Electronic  Information  Dissemination  Services  (EIDS)  at  (202)  512-1530. 

INTERNET  access  is  also  available.  Telnet  federal.bbs.gpo.gov  3001  (3001  is  a  port  number). 

Other  comments  or  suggestions  about  this  service  should  be  directed  to  the  Office  of 
Information  Resources  and  Research  Services,  Federal  Labor  Relations  Authority,  607  14th 
Street  N.W.,  Washington,  D.C.  20424-0001. 
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Contact:  Helenann  Hirsch 
202-482-6500 


FOR  IMMEDIATE  RELEASE 
May  10,  1995  PR  95-5 


INFORMATION  ANNOUNCEMENT 


Among  the  recent  decisions  rendered  by  the  Authority  are  two  decisions  establishing  new 
principles  that  have  broad-based  application  to  federal  sector  labor-management  relations. 


Privacy  Act  Case 

U.S.  Department  of  Transportation  Federal  Aviation  Administration,  New  York  Tracon  v. 
National  Air  Traffic  Controllers  Association,  MEBA/NMU  ( AFL-CIO )  New  York  Tracon  Local, 
No.  50  FLRA  55  (1995): 

Applying  the  United  States  Supreme  Court  decision  in  United  States  Department  of  Defense 

v.  FLRA, _ U.S. _ ,114  S.Ct.  1006  (1994)  (refusal  of  agency  to  give  union  bargaining  unit 

employees'  home  addresses  not  an  unfair  labor  practice  because  disclosure  prohibited  by 
Privacy  Act),  the  Authority  held  that  disclosure  of  unsanitized  employee  performance 
appraisals  was  not  required  under  the  Freedom  of  Information  Act  exception  argued  by  the 
parties  and,  therefore,  was  prohibited  by  the  Privacy  Act.  Because  the  requested  disclosure 
was  prohibited  by  law,  the  agency's  refusal  to  provide  such  information  did  not  constitute 
an  unfair  labor  practice.  In  so  holding,  the  Authority  set  forth  a  new  analytic  framework  for 
deciding  the  issue. 

Successorship  Case 

Naval  Facilities  Engineering  Service  Center,  Port  Hueneme,  California,  No.  50  FLRA  56 
(1995): 

After  considering  party  and  amicus  briefs  received  in  response  to  a  Federal  Register  notice, 
the  Authority  set  forth  a  new  approach  for  determining  successorship  in  the  federal  sector. 
Applying  its  new  doctrine,  the  Authority  found  successorship  had  been  established  by  the 
facts  presented  in  this  case. 


The  Federal  Labor  Relations  Authority  administers  the  Federal  Service  Labor-Management 
Relations  Statute  and  provides  guidance  and  leadership  to  agencies  and  unions  in  the  federal 
government.  The  Authority  is  a  three-member  adjudicatory  panel  within  the  FLRA  which  resolves 
labor  disputes  between  federal  agencies  and  unions. 
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FOR  IMMEDIATE  RELEASE 
April  24,  1995  PR  95-4 


AUTHORITY  LAUNCHES  ULP  PILOT  PROJECT 


The  Federal  Labor  Relations  Authority  today  announced  the  initiation  of  a  pilot  project  to 
expedite  the  resolution  of  unfair  labor  practice  complaints.  The  project,  which  begins  immediately, 
calls  for  expanding  the  use  of  both  settlement  judges  and  oral  argument  in  lieu  of  written  briefs. 

With  the  goal  of  fostering  voluntary  settlements  between  parties,  the  FLRA's  Chief 
Administrative  Law  Judge  will,  in  appropriate  cases,  assign  a  judge  (other  than  the  trial  judge)  to 
conduct  settlement  conference  negotiations  with  the  parties.  This  assignment  may  be  made  either 
at  the  Chief  Judge's  initiation  or  in  response  to  the  parties'  request.  Parties  are  encouraged  to 
request  the  assignment  of  a  settlement  judge  to  their  case  prior  to  hearing. 

The  pilot  project  is  also  aimed  at  expediting  the  issuance  of  decisions  after  a  hearing  is 
completed.  Existing  regulations  allow  parties,  on  request,  to  present  oral  argument  at  the  close  of 
the  hearing,  and  to  file  briefs.  Under  the  pilot  project,  the  parties  will  be  given  the  opportunity  to 
waive  their  right  to  file  post-hearing  briefs  and  agree  instead  to  orally  argue  their  positions  at  the 
hearing's  conclusion.  Cases  that  may  be  suitable  for  oral  argument  in  lieu  of  briefing  include  those 
where  the  facts  are  simple  and  the  law  is  clear. 

"It  is  our  hope  these  innovations  will  promote  effective  voluntary  settlements  of  unfair  labor 
practice  complaints  and  quicker  decisions  in  cases  that  go  to  hearing,"  said  Phyllis  Segal,  FLRA 
Chair  and  Chair  of  the  three-Member  Authority.  Chair  Segal  further  noted  that  "the  pilot  project  is 
part  of  the  FLRA's  ongoing  efforts  to  encourage  sound  labor-management  relations  in  the  federal 
service  by  ensuring  the  prompt  resolution  of  disputes  between  agencies  and  unions." 

The  pilot  project,  which  the  Authority  is  launching  in  conjunction  with  the  review  underway 
by  the  FLRA's  Unfair  Labor  Practice  Trial  Practice  Task  Force,  complements  existing  techniques 
available  to  achieve  the  effective  and  expeditious  resolution  of  disputes. 

The  FLRA's  Office  of  Administrative  Law  Judges  consists  of  six  judges  who  preside  over 
and  render  decisions  in  unfair  labor  practice  cases.  The  ALJ's  decision  may  be  affirmed,  modified 
or  reversed  in  whole  or  in  part  by  the  Authority.  If  no  exceptions  are  filed  to  an  ALJ  decision,  the 
decision  is  adopted  by  the  Authority  and  becomes  final  and  binding  on  the  parties.  The  FLRA's 
Task  Force  is  charged  with  evaluating  and  recommending  changes  to  the  policies  and  procedures 
currently  in  effect  for  processing  unfair  labor  practice  complaints  (60  Federal  Register  1 1057, 
March  1,  1995).  Any  proposed  permanent  changes  to  the  FLRA's  regulations  will  be  published  for 
notice  and  comment  in  the  Federal  Register. 


UNITED  STATES  OF  AMERICA 

FEDERAL  LABOR  RELATIONS  AUTHORITY 
OFFICE  OF  ADMINISTRATIVE  LAW  JUDGES 

WASHINGTON,  D.C.  20424 


PILOT  PROJECT  OF  TWO  PROCEDURES  TO  EXPEDITE  THE 
RESOLUTION  OF  UNFAIR  LABOR  PRACTICE  COMPLAINTS 


The  Federal  Labor  Relations  Authority  is  implementing  a  two-part  pilot  project  with 
respect  to  the  role  that  its  Administrative  Law  Judges  perform  in  facilitating  the 
expeditious  resolution  of  unfair  labor  practice  complaints.  This  notice  sets  forth 
certain  details  about  the  project. 

1 .  SETTLEMENT  JUDGES 

The  first  part  of  the  pilot  project  involves  the  implementation  of  a  settlement 
judge  program.  This  program  is  designed  to  supplement,  rather  than  supplant, 
settlement  techniques  traditionally  used  by  the  FLRA  and  its  judges.  Under  this 
program,  the  Chief  Administrative  Law  Judge  may  assign  a  judge  other  than  the  trial 
judge  to  conduct  settlement  conference  negotiations  with  the  parties,  and  to  give 
the  settlement  judge  certain  powers  to  engage  effectively  in  these  settlement 
efforts . 

Any  party  may  request  the  assignment  of  a  settlement  judge.  Such  request  should  be 
made  in  writing  to  the  Chief  Administrative  Law  Judge,  as  soon  as  possible  after  the 
issuance  of  the  Complaint,  but  normally  not  later  than  two  weeks  before  the  hearing 
date.  The  request  should  set  forth  the  telephone  numbers  for  all  other  parties,  or 
their  representatives,  and  should  set  forth,  in  detail,  all  settlement  efforts  and 
their  status,  and  the  issues  that  remain  unresolved.  The  requests  are  to  be  filed 
by  mail  or  fax  and  are  to  be  served  on  all  other  parties. 

In  addition,  parties  in  selected  cases  will  be  instructed  to  contact  each  other  and 
discuss  settlement  and  then  report  to  OALJ  the  progress  of  such  settlement  contacts. 

All  discussions  between  the  parties  and  the  settlement  judge  will  remain 
confidential  and  will  not  be  admissible  in  subsequent  proceedings.  In  addition, 
should  a  case  proceed  to  trial,  the  settlement  judge  will  not  discuss  any  aspect  of 
the  settlement  discussions  with  the  trial  judge. 

2.  WAIVER  OF  RIGHT  TO  FILE  POST-HEARING  BRIEF 

Section  2423.25  of  the  FLRA' s  regulations  provides  the  parties  with  the  right  to 
file  a  post-hearing  brief,  if  desired.  In  certain  cases,  however,  an  ALJ  may 
believe  that  the  stated  goal  above  of  expediting  the  resolution  of  disputes  would  be 
advanced  if  the  parties  voluntarily  waived  their  right  to  file  post-hearing  briefs. 
The  second  part  of  the  pilot  project  will  give  the  parties  the  chance  to  do  just 
that.  For  example,  cases  which  are  factually  simple  and  which  do  not  present  novel 
issues  may  be  good  candidates  for  an  ALJ  to  suggest,  or  the  parties  to  suggest,  the 
waiver  of  the  filing  of  post-hearing  briefs.  Oral  argument  would  be  heard  in  lieu 
of  briefing  in  each  case  where  the  parties  make  such  a  waiver. 

This  pilot  project  will  be  evaluated  and  taken  into  account  when  permanent  reg¬ 
ulatory  changes  to  Part  2423  of  the  FLRA's  regulations  are  considered.  Proposed 
changes  will  be  published  for  notice  and  comment  in  the  Federal  Register . 

NOTE:  Parties  to  unfair  labor  practice  cases  may,  in  cases  where  it  is  deemed  it 

may  be  helpful,  expect  conference/settlement  calls  from  the  Office  of  Administrative 
Law  Judges  2  or  3  weeks  before  the  date  set  for  hearing. 


Dated: 


Samuel  A.  Chaitovitz 

Chief  Administrative  Law  Judge 
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Contact:  Helenann  Hirsch  FOR  IMMEDIATE  RELEASE 

202-482-6500  August  4,  1995  PR  95-10 

FLRA  PROPOSES  REVAMPED  REPRESENTA  TION  REGULA  TIONS 

Moving  to  simplify  and  strengthen  the  process  for  determining  representation  questions,  the  Federal  Labor 
Relations  Authority  (FLRA)  today  announced  that  it  has  published  proposed  revisions  to  its  representation 
regulations  for  public  comment.  Developed  with  the  help  of  focus  groups,  the  proposed  revisions  streamline  the 
representation  process  and  increase  flexibility. 

In  announcing  the  publication,  Chair  Phyllis  Segal  said  that  “President  Clinton  has  made  it  clear  that  he  expects 
government  agencies  to  ease  the  regulatory  burden  on  customers  and  cut  red-tape.  The  FLRA’s  proposed 
representation  regulations  do  just  that.  ”  FLRA  General  Counsel  Joseph  Swerdzewski  went  on  to  highlight  the 
importance  of  a  simple  and  effective  representation  process,  particularly  during  government-wide  re  invention. 
“Representation  questions,  such  as  which  employees  are  represented  in  a  bargaining  unit  and  which  union  the 
agency  must  bargain  with,  proliferate  when  an  agency  is  reorganized  or  downsized.  The  proposed  regulations 
would  make  it  quicker  and  easier  to  resolve  these  and  the  other  questions  that  inevitably  arise.” 

Highlights  of  the  proposed  revisions  include: 

•  Cutting  the  number  of  representation  petitions  from  seven  to  one,  proposing  one  generic  petition  that’s 
easier  to  file  and  avoids  unnecessary  delay  due  to  “checking  the  wrong  box”; 

•  Reducing  by  Vi  the  number  of  petition  copies  a  party  has  to  file; 

•  Expediting  the  procedures  for  conducting  elections; 

•  Introducing  procedures  that  encourage  parties  to  meet  with  FLRA  regional  employees  before  and  after  a 
petition  is  filed  to  narrow  and  resolve  issues. 

The  proposed  revisions  (some  of  which  specifically  include  options  for  interested  persons  to  comment  upon)  are 
published  in  today’s  Federal  Register.  Written  comments  should  be  sent  to  FLRA  headquarters:  James  H.  Adams, 
FLRA  Office  of  Case  Control,  607  14th  Street,  N.W.,  Washington  D.C.,  20424-0001,  on  or  before  September  18, 
1995.  Interested  persons  are  also  invited  to  attend  a  focus  group  about  the  proposed  regulations  on  August  29th, 
1995  at  FLRA  Headquarters.  Please  call  (202-482-6540)  or  write  to  the  Office  of  Case  Control  to  confirm 
attendance  at  the  focus  group. 

The  Federal  Labor  Relations  Authority  is  an  independent  agency  that  administers  the  labor-management  relations 
program  for  over  2.1  million  federal  employees  world-wide.  The  FLRA’s  Office  of  General  Counsel,  through  its 
regional  offices,  supervises  union  elections  and  processes  representation  petitions.  The  3-member  Authority 
resolves  representation  cases  concerning  union  elections  and  bargaining  unit  determinations. 


--end-- 
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FOR  IMMEDIATE  RELEASE 
October  20,  1995  PR  95-12 


FLRA  GENERAL  COUNSEL  ISSUES  UNFAIR  LABOR  PRACTICE  POLICIES 
ON  QUALITY,  SCOPE  AND  INTERVENTION 

FLRA  General  Counsel  Joseph  Swerdzewski  today  issued  three  policies  dedicated  to  ensuring  the 
fair,  timely  and  complete  resolution  of  unfair  labor  practice  charges.  The  policies,  which  address 
the  quality  and  scope  of  unfair  labor  practice  investigations  and  alternative  ways  to  resolve  charges 
without  the  need  for  a  formal  investigation,  are  part  of  a  series  of  policies  issued  by  the  Office  of 
General  Counsel  to  strengthen  customer  service. 

"Every  participant  in  an  unfair  labor  practice  charge  investigation  should  know  what  an 
investigation  will  cover  and  has  a  right  to  expect  that  the  investigation  will  meet  established  quality 
standards,  regardless  of  w,hich  Regional  Office  is  conducting  an  investigation,"  said  Swerdzewski. 
"These  policies  are  being  issued  and  made  available  to  our  customers  to  ensure  this  is  the  case. 
.They  will  make  our  customers.fully  aware  of  the  procedures,  practices  and  criteria  which  all 
Regional  Directors  will  apply  when  formally  investigating  unfair  labor  practice  charges." 

"In  those  cases  where  the  dispute  can  be  resolved  without  a  formal  investigation,"  said 
Swerdzewski,  "consistency  among  the  Regions  and  customer  awareness  of  the  criteria  used  when 
addressing  these  disputes  is  also  important."  Swerdzewski  emphasized  that  "the  Office  of  the 
General  Counsel  has  been  extremely  successful  in  using  alternative  case  processing  techniques  and 
assisting  the  parties  in  resolving  their  disputes  and  enhancing  their  relationship  short  of  litigation." 

■4  The  “Quality  in  Unfair  Labor  Practice  Investigations  Policy "  establishes 
uniform  standards  for  achieving  quality  in  an  unfair  labor  practice 
investigation.  It  covers  everything  from  the  need  to  obtain  the  best  evidence 
during  an  investigation  to  the  fair  and  equitable  treatment  of  all  investigation 
participants. 

■4  The  “Scope  of  Investigations  Policy "  establishes  uniform  criteria  for 

determining  the  extent  of  an  unfair  labor  practice  charge  investigation,  setting 
forth  what  will  be  looked  at  in  reaching  a  proper  determination  on  the  merits 
of  a  particular  charge. 

■4  The  “Intervention  Policy“  establishes  uniform  criteria  for  determining  when 
certain  unfair  labor  practice  charges  can  be  addressed  through  an  alternative 
case  processing  technique  without  initially  investigating  the  particular  facts 
and  merits  of  the  charge.  It  covers  such  issues  as  the  nature  of  the  charge 
and  whether  all  parties  are  committed  to  resolving  the  dispute  without  a 
formal  investigation  and  merit  determination. 


All  three  of  these  policies  will  be  applied  by  the  Regional  Directors  in  conjunction  with  the  General 
Counsel's  previously  issued  Settlement  and  Prosecutorial  Discretion  Policies.  The  Settlement  Policy 
sets  forth  criteria  to  be  used  in  achieving  settlements  that  enhance  the  parties'  relationships  and 
resolve  the  specific  issues  in  a  dispute.  The  Prosecutorial  Discretion  Policy  established  criteria  to 
apply  to  decide  whether  to  dismiss  an  unfair  labor  practice  charge  when  litigation  is  not  warranted, 
and  to  focus  on  the  more  important  and  meaningful  cases. 


The  Federal  Labor  Relations  Authority  is  an  independent  agency  that  administers  the  labor- 
management  relations  program  for  over  2.1  million  federal  employees  world-wide.  The  Office  of 
the  General  Counsel  is  the  independent  investigative  and  prosecutorial  component  of  the  FLRA  that 
investigates,  settles  and  prosecutes  unfair  labor  practices  charges.  The  Regional  Directors,  under 
the  direction  of  the  General  Counsel,  make  the  initial  determination  whether  to  issue  an  unfair  labor 
practice  complaint.  The  General  Counsel  periodically  issues  policies  to  the  Regional  Directors  on 
how  to  process  and  resolve  unfair  labor  practice  charges. 

Copies  of  the  General  Counsel's  "Quality  in  Unfair  Labor  Practice  Investigations  Policy",  "Scope  of 
Investigations  Policy"  and  "Intervention  Policy"  (or  the  "Settlement  Policy"  and/or  "Prosecutorial 
Discretion  Policy")  are  available  by  faxing  a  request  to  the  Office  of  the  General  Counsel  at  202- 
482-6608  or  by  writing  to  607  14th  St.  NW,  Suite  210,  Washington,  D.C.  20424-0001,  attention: 
Policies.  Questions  or  comments  concerning  this  information  should  be  directed  to  FLRA  Deputy 
General  Counsel  David  Feder  at  (202)  482-6680,  extension  203. 
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OFFICE  OF  THE  GENERAL  COUNSEL  REPORTS 
RESULTS  OF  OUTREACH  SURVEY 
TO  NATIONAL  PARTNERSHIP  COUNCIL 


In  a  presentation  to  the  National  Partnership  Council  today,  Joseph  Swerdzewski,  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  discussed  the  findings  of  a  recent  Outreach  Survey  assessing  the  effectiveness 
of  the  facilitation,  intervention,  training  and  education  programs  presented  by  the  Office  of  General  Counsel  during 
the  past  year. 


Results  of  the  survey,  which  were  sent  to  a  representative  sampling  of  the  over  17,000  management  and 
union  representatives  who  participated  in  the  programs,  show  that  the  programs  are  helping  parties  improve  their 
relationships  and  reduce  the  cost  of  conflict  in  the  federal  service.  Program  participants  say  they  are  relying  less 
on  the  adversarial  methods  of  dispute  resolution  and  more  on  informal  cooperative  problem  solving,  giving  them 
more  time  to  accomplish  the  mission  of  the  agency  and  serve  the  American  public.  Survey  highlights  include  a 
reduction  in  the  number  of  unfair  labor  practices  and  formal  grievances  in  agencies  participating  in  the  programs. 

“President  Clinton’s  and  the  National  Partnership  Council’s  commitment  to  cooperative  labor- 
management  relationships  has  helped  create  an  environment  where  agencies  and  unions  are  receptive  to  our 
facilitation,  intervention,  training  and  education  programs”  said  FLRA  General  Counsel  Swerdzewski.  “I  am 
gratified  that  we  are  beginning  to  see  the  fruits  of  our  efforts.  ”  Adding  that  the  survey  respondents  also  gave  some 
helpful  suggestions  on  improving  the  programs,  Swerdzewski  confirmed  the  FLRA’s  commitment  to  “maintaining 
a  dialogue  with  agencies  and  unions  to  build  on  the  success  of  our  efforts  and  promote  stable  labor-management 
relationships  in  the  federal  sector.” 


The  Federal  Labor  Relations  Authority  administers  the  Federal  Service  Labor-Management  Relations 
Statute  and  provides  guidance  and  leadership  to  agencies  and  unions  in  the  federal  government.  The  National 
Partnership  Council,  established  by  President  Clinton  in  October,  1993,  is  composed  of  representatives  from 
unions  and  agencies,  including  the  Federal  Labor  Relations  Authority.  The  Council  is  charged  with,  among  other 
responsibilities,  supporting  the  creation  of  labor-management  partnerships  and  promoting  partnership  efforts. 

A  copy  of  the  Executive  Summary  of  the  Survey  is  attached. 
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EFFECTIVE  LABOR-MANAGEMENT  RELATIONS 

THROUGH 

FACILITATION,  INTERVENTION,  TRAINING  AND  EDUCATION 


OFFICE  OF  THE  GENERAL  COUNSEL 
SURVEY  RESULTS 
EXECUTIVE  SUMMARY 


This  report  discusses  the  findings  of  the  January  1995  Outreach  Survey,  a  survey 
completed  by  a  representative  sampling  of  nearly  17,000  Federal  employees  who  attended 
Office  of  the  General  Counsel  facilitation,  intervention ,  training  and  education  programs 
conducted  in  fiscal  year  1994.  This  report  identifies  the  survey  objectives  and  the  methodology 
used  to  conduct  the  survey  and  analyze  the  responses.  The  results  reflect  the  respondents * 
perceptions  of  the  effectiveness  of  these  programs  at  improving  labor-management 
relationships. 

I.  BACKGROUND 

The  results  of  the  December  1993  Office  of  the  General  Counsel  Customer  Survey 
reflected  a  clear  need  to  improve  the  effectiveness  of  the  processes  used  by  the  Office  of  the 
General  Counsel  (OGC)  to  carry  out  its  statutory  mission.  The  respondents  to  the  Customer 
Survey  expressed  overwhelming  agreement  that  procedures  should  be  established  which  provide 
more  services  to  promote  improved  relationships  and  allow  for  facilitation  of  all  labor- 
management  disputes  by  the  regional  offices.  One  of  OGC’s  initiatives  in  the  past  year  was  to 
provide  more  training  and  facilitation  services. 

Three  programs  were  offered  during  fiscal  year  1994  to  representatives  of  management 
and  labor  at  headquarters,  regional  and  local  levels.  These  programs  included: 

a)  BASIC  TRAINING  ON  STATUTORY  RIGHTS:  an  introduction  to  the 
Federal  Service  Labor-Management  Relations  Statute. 

b)  INTEREST  BASED  BARGAINING  (IBB)  /  ALTERNATIVE 
DISPUTE  RESOLUTION  (ADR)  TRAINING:  an  introduction  to  the 
practice  and  availability  of  alternative  dispute  resolution  techniques  and 
methods  for  problem  solving. 

c)  RELATIONSHIP  BUILDING- AND  INTERVENTION  (RBI),  which 
included  Partnership  Training  and  Facilitation,  Partnership  Council 
Meeting  Facilitation,  or  other  activities  which  involved  OGC  intervention 
in  dispute  resolution  . 
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II.  OBJECTIVE  AND  OVERVIEW  OF  THE  RESULTS 

Participants  in  these  training  programs  were  recently  surveyed  to  obtain  their  opinions 
about  the  OGC’s  facilitation,  intervention,  training  and  education  programs  and  their  experiences 
concerning  their  relationships  as  a  result  of  the  training.  Respondents  were  asked  questions 
designed  to  elicit  facts,  beliefs  and  attitudes  about  their  relationships  before  and  after  the 
program.  Respondents  were  also  asked  to  assess  the  content  and  relevance  of  the  training 
programs  and  the  long  term  results  achieved  as  a  result  of  their  participation  in  the  program(s). 
The  results  will  be  used  to  assess  the  effectiveness  of  these  programs  at  improving  the  parties’ 
relationships  and  to  analyze  specific  aspects  of  the  training  curriculum  with  a  goal  of  improving 
the  programs  and  services  offered. 

Selected  Comment: 

"As  a  result  of  the  training  session,  we  were  able  to  sign  off  on  our  contract  (CBA), 

after  10  yean.  The  CBA  is  the  same  as  was  offered  to  INS  about  7  years  ago  -  proof  that 

the  parties  are  more  willing  to  work  together. " 

m.  METHODOLOGY 

Facilitation,  intervention,  training  and  education  programs  were  provided  to 
approximately  17,000  of  Federal  employees,  who  represented  management  or  labor,  between 
October  1993  and  December  1994.  Surveys  were  mailed  on  January  27,  1995,  to  472  attendees 
who  were  identified  as  having  received  at  least  one  of  the  training  programs  identified  above. 

IV.  CHARACTERISTICS  OF  THE  RESPONDENTS 

The  respondents  made  up  a  representative  sampling  of  the  Federal  employees  who 
attended  the  training  programs  and  who  were  selected  to  receive  the  survey.  Surveys  were 
returned  by  134  representatives  of  labor  and  management  who  attended  more  than  159  outreach 
programs  during  the  past  year.  Seventy-three  agency  representatives  and  forty-eight  union 
representatives  returned  surveys.  Thirteen  respondents  did  not  clearly  indicate  whether  they 
represented  agency  or  union,  but  their  answers  were  considered  in  assessing  certain  questions. 
Agency  respondents  represented  all  spectrums  of  the  workforce  including  top  management, 
supervision,  operations  (direct  mission  related),  program  support,  and  labor  relations.  The 
majority  of  union  attendees  were  from  lo£al  facilities,  but  several  also  participated  in 
representing  nationwide  units  on  National  Councils. 
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V.  BASIC  TRAINING  ON  STATUTORY  RIGHTS 

This  training  program  is  designed  to  provide  an  introduction  to  the  Federal 
Service  Labor-Management  Relations  Statute.  The  majority  of  the  respondents 
who  attended  this  training  wanted  to  use  what  they  learned  in  their  labor- 
management  relationships.  Seventy-three  percent  stated  the  training  contributed 
to  improvement  in  their  relationships.  Significantly ,  of  the  42  percent  who 
described  their  relationship  prior  to  the  training  as  " acrimonious  "  or  "bitter", 

79  percent  cited  long  term  significant  or  improved  relationships  as  a  result  of 
the  training. 

Thirty-two  respondents  attended  "Basic  Training  on  Statutory  Rights."  Twenty 
represented  management  at  the  training  and  twelve  represented  unions.  Seventy-five  percent 
stated  they  were  involved  in  processing  ULPs  during  the  past  year  and  thirty  percent  were 
involved  in  representation  proceedings. 

Prior  to  their  training  on  Statutory  Rights,  36  percent  of  the  Respondents  described  their 
collective  bargaining  relationship  as  "acrimonious",  30  percent  characterized  their  relationship 
as  "careful".  Fifteen  percent  described  their  relationship  as  "cooperative"  and  6  percent 
described  it  as  "bitter".  When  asked  what  they  wanted  the  training  program  to  accomplish  for 
them,  76  percent  responded  that  they  wanted  to  use  what  they  learned  to  improve  their  labor- 
management  relationships;  48  percent  wanted  to  learn  about  the  Statute.  According  to  47 
percent  of  the  respondents,  the  OGC  was  selected  to  provide  this  type  of  training  because  it  has 
an  "excellent  reputation  for  providing  this  type  of  training";  44  percent  stated  the  OGC  was  a 
"convenient"  source  of  the  training;  and  31  percent  stated  the  OGC  was  the  "best  provider"  of 
the  training. 

Selected  comment: 

Our  union  folks  made  it  very  clear  that  they  would  not  attend  training  from  anyone  other 
than  the  FLRA.  Our  managers  too,  would  not  have  believed  anyone  other  than  the 
FLRA.  Hearing  the  law  from  the  hones  mouth '  makes  all  the  differences. 
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Seventy-three  percent  of  the  respondents  stated  the  training  contributed  to  improved 
relationships.  Table  1  reflects  the  success  of  the  training  in  meeting  specific  objectives. 


Table  1:  Indicate  the  success  of  the  training  in  meeting  the  following  objectives: 


|  Objectives 

Successful 

Neither /Nor 

Dissatisfied  | 

|  improved  the  character  of  the  parties’  relationships 

71% 

21% 

encouraged  the  parties  to  facilitate  resolution  of  disputes 
informally 

71% 

25% 

•* 

resulted  in  fewer  charges  being  filed  formally 

39% 

46% 

14% 

resulted  in  fewer  formal  grievances 

36% 

50% 

14% 

resulted  in  more  REP  cases 

0% 

88% 

12% 

improved  knowledge  of  the  Statute 

79% 

21% 

0% 

1  resulted  in  greater  efforts  by  management  to  facilitate 
disputes  informally 

71% 

28% 

0% 

resulted  in  greater  efforts  by  the  union  to  facilitate  disputes 
informally 

57% 

32% 

11% 

encouraged  more  joint  training  in  alternative  dispute 
resolution  training,  interest  based  bargaining  training  and 
partnership  facilitation 

79% 

21% 

0% 

I  assisted  the  parties  in  understanding  and  complying  with  the 
|  requirements  of  the  Statute 

71% 

29% 

0%  I 

enabled  the  parties  to  concentrate  on  accomplishing  our 
mission  and  improving  our  effectiveness 

61% 

36% 

4% 

Selected  comments: 

OGC  tailored  the  presentations  to  our  needs  both  in  context  and  time  allowed. 

Our  AFGE  president  withdrew  all  pending  ULPs  as  a  result  of  the  training . 

Training  we  received  was  outstanding  and  we  are  requesting  more  this  year. 

It  was  presented  very  effectively.  It  illustrated  the  superior  value  of  practitioners  as 
trainers.  Having  —  and  —  as  the  trainees  brought  a  level  of  authority  and  credibility  that 
produced  unquestioned  acceptance. 

Of  the  15  percent  who  described  their  relationships  as  cooperative  prior  to  the  training, 
80  percent  stated  their  relationships  had  improved  significantly  subsequent  to  the  training  and 
20  percent  noted  short  term  improvements.  Of  the  30  percent  who  described  their  relationships 
as  "careful",  70  percent  noted  improvement  in  their  relationships  and  30  percent  noted  short 
term  improvements.  Of  the  36  percent  who  described  their  relationships  as  "acrimonious", 
83  percent  noted  improvement  (no  other  responses  noted);  and  of  the  6  percent  who 
characterized  their  relationships  as  "bitter”,  50  percent  noted  improvement  and  50  percent 
noted  short  term  improvement. 
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VL  EBB/ ADR  TRAINING 

This  program  is  designed  to  introduce  management  and  labor  practitioners  to 
the  practice  and  availability  of  alternative  dispute  resolution  techniques  and 
methods  for  problem  solving.  The  respondents  who  attended  this  training 
wanted  to  accomplish  four  goals:  understand  and  comply  with  E.  O.  12871, 
develop  consensual  problem  solving  skills,  enable  the  parties  to  concentrate  on 
accomplishing  their  mission  and  improve  effectiveness,  and  reduce  their  reliance 
on  adversarial  methods  of  dispute  resolution.  While  78  percent  stated  the 
training  contributed  to  improvement  in  their  relationships,  of  the  27  percent  who 
described  their  relationships  prior  to  the  training  as  n acrimonious  "  or  n bitter ", 

38  percent  cited  improvement  in  their  relationships  as  a  result  of  the  training. 

Fifty-nine  respondents  attended  EBB/ ADR  Training.  The  responses  reflect  that  33 
represented  management  and  23  represented  unions.*  Forty-six  percent  received  training  within 
six  months  of  the  survey.  Sixty-two  percent  stated  they  had  been  involved  in  the  processing  of 
ULPs  in  the  past  year  and  18  percent  had  been  involved  in  representation  proceedings. 

The  OGC  was  selected  to  conduct  this  training  because  it  has  an  "excellent  reputation  for 
providing  this  type  of  training"  (50  percent);  it  was  a  "convenient  source"  for  the  training  (47 
percent)  and  was  the  "best  provider"  of  this  type  of  training  (30  percent). 

Selected  comments: 

Our  AFGE  President  filed  only  ULPs,  not  grievances,  prior  to  the  training.  Now  he ’s 
working  with  us  in  partnership. 

Our  contract  was  about  to  expire.  There  was  not  enough  time  to  renegotiate  a  contract 
using  normal  collective  bargaining  process  prior  to  our  scheduled  base  closure. 

The  IBB/ ADR  Program  has  several  objectives  that  are  designed  to  introduce  the  parties 
to  the  availability,  and  advantages,  of  alternative  approaches  to  dispute  avoidance.  The 
program  follows  an  outline  that  includes: 

1)  a  background  on  collective  bargaining  to  convey  useful  information,  provide  a 
perspective  of  the  parties’  current  collective  bargaining  relationship  and  create  receptivity 
for  improving  the  relationship; 

2)  a  discussion  of  the  benefits  and  techniques  of  IBB; 

3)  a  discussion  of  the  benefits  and  characteristics  of  ADR; 

4)  a  workshop  on  communication  skills  including  developing  listening  skills,  exploring  the 
roles  of  union  and  management,  teaching  objectivity,  learning  to  express  concerns  and 


1  Three  respondents  did  not  designate  whether  they  represented  management  or  union. 
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problems,  building  trust,  and  idenurying  issues  that  need  to  be  addressed;  and 

5)  a  workshop  on  problem  solving,  applying  EBB  and  ADR  techniques. 

Eighty  percent  of  the  respondents  stated  that  IBB/ ADR  training  contributed  to  improved 
relationships.  Table  2  reflects  responses  to  questions  concerning  the  success  of  the  training 
in  meeting  specific  objectives. 


Table  2:  Indicate  the  success  of  the  training  in  meeting  the  following  objectives: 


Objective 

Successful 

Neither/Nor 

Dissatisfied  | 

The  character  of  die  parties’  relationships  has 
|  unproved. 

72%  23% 

4% 

The  number  of  formal  grievances  has  dropped. 

36% 

58% 

6%  | 

The  number  of  formal  unfair  labor  practice 
charge*  has  dropped. 

34% 

62% 

4% 

The  parties  are  working  at  the  lowest 
organizational  levels  to  resolve  disputes  without 
formalizing  their  disagreements. 

62% 

26% 

13% 

1  The  number  of  joint  labor-management 

1  meetings  have  increased. 

65% 

26% 

9% 

The  agency  has  involved  the  union  in  decisions 
that  were  previously  not  subject  to  negotiations. 

68% 

21% 

11% 

A  partnership  agreement  was  reached 
subsequent  to  the  training. 

50% 

41% 

9% 

1  We  meet  regularly  to  assess  our  needs  and 
|  expectations. 

66% 

17% 

17% 

The  training  has  assisted  the  patties  in 
understanding  and  complying  with  the 
requirements  of  E.O.  12871. 

76% 

11% 

13% 

The  training  has  assisted  the  parties  in 
developing  consensual  problem  solving  skills. 

74% 

17% 

9% 

The  training  has  reduced  our  reliance  on 
adversarial  methods  of  dispute  resolution. 

64% 

25% 

11% 

The  training  has  enabled  us  to  concentrate  on 
accomplishing  our  mission  and  improving  our 
effectiveness. 

72% 

17% 

11% 

Selected  comments  on  long  term  results  of  the  program: 

Most  importantly,  union  stewards  vs.  officers,  were  provided  powerful  problem-solving 
tools,  which  had  been  kept  from  them  by  union  leadership. 
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We 've  maintained  an  excellent  relationship  with  our  partner  -  this  training  opened  more 
possibilities  to  build  on  that  relationship. 

Training  was  very  good  -  very  basic  provided  a  solid  understanding  of  IBB  and  ADR. 
Workshops  were  very  effective. 

Of  the  25  percent  who  characterized  their  relationships  as  "cooperative"  prior  to  the 
training,  93  percent  stated  their  relationships  have  improved.  Of  the  42  percent  who 
characterized  their  relationships  as  "careful",  60  percent  cited  improvements.  Of  the  22  percent 
who  described  their  relationships  as  "acrimonious",  38  percent  cited  improvement.  Of  the  5 
percent  who  characterized  their  relationship  as  "bitter",  33  percent  noted  improvement  following 
the  training.  While  many  of  the  respondents  noted  that  the  program  was  a  good  beginning,  one 
comment  reflected  several  of  the  respondents’  concerns: 

I  thought  the  training  was  excellent1.  I  thought  that  we  made  lots  of  head  way  in 
improving  our  relationship,  but  as  soon  as  the  training  and  instructors  left,  management 
reverted  back  to  where  they  were  before  the  training. 

VIL  RELATIONSHIP  BUILDING  AND  INTERVENTION  (RBI) 

This  program  combines  the  skills  training  in  alternative  dispute  resolution 
techniques  and  methods  for  problem  solving  with  facilitation  of  agreements  or 
intervention  in  dispute  resolution.  Parties  involved  in  this  program  request  OGC 
assistance  in  facilitating  partnership  agreements  or  intervening  in  disputes  where 
all  parties,  including  the  OGC ,  have  an  interest  in  exploring  alternative 
nonadversarial  methods  for  resolving  the  parties  *  disputes.  Typically,  parties 
participating  in  this  program  do  not  have  cooperative  relationships. 
Significantly,  of  the  45  percent  who  described  their  relationship  prior  to  the 
training  as  "acrimonious"  or  " bitter ",  65  percent  cited  long  term  significant  or 
improved  relationships  as  a  result  of  this  program. 

Sixty-seven  respondents  attended  a  RBI  Program.  Of  these,  37  represented  management 
and  29  represented  unions.  Sixty-four  percent  stated  that  their  agency  or  union  had  processed 
ULPs  during  the  past  year,  21  percent  stated  they  had  processed  representation  cases;  25 
percent  -  arbitration  exceptions  and  22  percent  -  FSIP  proceedings.  More  than  18  percent  stated 
they  had  not  been  involved  in  any  of  the  Authority’s  processes  during  the  year.  Since  many  of 
the  attendees  are  in  operations  or  line  management,  this  figure  was  not  surprising. 

Prior  to  attending  the  "RBI"  Program,  15  percent  of  the  respondents  described  their 
relationship  as  "cooperative",  35  percent  described  their  relationship  as  "careful",  and  3  percent 
described  their  relationship  as  "respectful".  Thirty-two  percent  characterized  their  relationship 
as  "acrimonious"  and  13  percent  characterized  their  relationship  as  "bitter". 

As  in  other  programs,  the  OGC  was  selected  to  conduct  this  training  because  it  has  an 
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"excellent  reputation  for  providing  this  type  of  training"  (45  percent);  it  was  a  "convenient 
source"  for  the  training  (29  percent)  and  was  the  "best  provider"  of  this  type  of  training  (25 
percent). 

Selected  comment: 

We  felt  the  training  was  an  important  prerequisite  to  a  partnership  agreement. 

The  RBI  Program  covers  several  key  areas  including  E.O.  12871  Partnership  Principles, 
section  7106(b)(1)  of  the  Statute,  communication  skills,  and  barriers  to  communication  and  trust. 
In  addition  to  this  core  curriculum,  facilitators  work  with  the  attendees  to  create  a  common 
understanding  of  the  goals,  issues  and  actions  which  the  parties  have  agreed  to  undertake. 
Respondents  who  participated  in  this  program  were  asked  to  evaluate  the  presentation,  instructor, 
materials,  and  short  term  effects  of  the  program.  They  were  asked  a  series  of  three  part 
questions  similar  to  those  described  in  the  other  two  programs.  Unlike  the  other  two  programs, 
however,  these  questions  used  the  same  factors  to  evaluate  the  different  aspects  of  the  program. 
A  detailed  analysis  of  these  results  is  being  completed,  but  the  initial  results  reflect  that  the 
respondents  considered  all  aspects  of  the  training  to  be  important  and  effective.  The  overall 
responses  also  reflect  that  the  effectiveness  of  the  training  'given  was  generally  higher  than  the 
respondents  expected. 

Seventy-four  percent  stated  the  RBI  training  contributed  to  improved  relationships. 
Table  3  reflects  the  responses  to  questions  concerning  the  success  of  the  training  at  meeting 
specific  objectives. 


Table  3:  Success  of  specific  objective* 


Objective 

Successful 

Neither/Nor 

Unsuccessful 

The  character  of  the  parties’  relationship*  has 
improved. 

78% 

15% 

5% 

|  The  number  of  formal  grievances  has  dropped. 

34% 

55% 

10% 

The  number  of  formal  unfair  labor  practice 
charges  has  dropped. 

32% 

60% 

7% 

The  parties  are  working  at  the  lowest 
organizational  levela  to  resolve  disputes  without 
formalizing  their  disagreements. 

53% 

34% 

12% 

The  number  of  joint  labor-management  meetings 
have  increased. 

74% 

22% 

3% 

The  agency  has  involved  the  union  in  decisions 
that  were  previously  not  subject  to  negotiations. 

69% 

17% 

14% 

A  partnership  agreement  was  reached  subsequent 
to  the  training. 

63% 

28% 
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The  partnership  agreement  that  was  facilitated 
during  the  training  is  working. 

55% 

38% 

7% 

We  meet  regularly  to  assess  our  needs  and 
expectations. 

64 % 

29% 

7% 

We  meet  to  reconsider  and  redesign  our 
partnership  agreement  on  a  regular  basis. 

35% 

58% 

7% 

The  training  has  assisted  the  parties  in 
understanding  and  complying  with  the 
requirements  of  E.O.  12871. 

83% 

10% 

7% 

The  training  has  assisted  the  parties  in 
developing  consensual  problem  solving  skills. 

78% 

17% 

5% 

The  training  has  reduced  our  reliance  on 
adversarial  methods  of  dispute  resolution. 

64% 

31% 

5% 

The  training  has  enabled  us  to  concentrate  on 
accomplishing  our  mission  and  improving  our 
effectiveness. 

63% 

30% 

7% 

Selected  comments: 

The  [Union]  was  the  initiator  of  the  idea,  but  the  / Agency }  management  eventually 
realized  the  value  of  this  type  of  training. 

The  Office  of  the  General  Counsel  could  not  have  done  a  better  job.  The  results  that 
followed  are  continuing  testimony  to  that. 

Developed  an  action  plan. 

Contributed  significantly  short-term,  especially  among  participants  and  appears  to  have 
had  a  positive  effect  on  overall  relationship. 

Sixty-three  percent  of  the  respondents  who  characterized  their  relationships  as 
"acrimonious"  noted  significant  or  improved  relationships.  An  additional  13  percent  noted  short 
term  improvement.  Forty-three  percent  of  the  respondents  who  characterized  their  relationships 
as  "bitter"  noted  significant  or  improved  relationships. 

Interesting,  pertinent,  well-presented  to  a  skeptical  audience. 

The  most  useful  thing  the  FLRA  does. 

Outstanding  critiques  from  both  labor  &  management  attendees.  Additional  follow-up 
training  may  be  needed  to  put  the  icing  on  the  cake. 


It  helped  alot.  At  least  we're  talking. 
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vm.  CONCLUSION 

The  results  of  the  Outreach  Survey  offer  a  good  snapshot  of  the  views  of  Federal 
employees  who  participated  in  the  OGC’s  facilitation,  intervention,  training  and  education 
programs  during  the  past  year.  The  employees  believe  these  programs  are  a  good  beginning  and 
an  opportunity  for  the  parties  to  improve  their  relationships.  When  asked  to  characterize  their 
collective  bargaining  relationships  before  their  training,  the  respondents  described  the  following: 

a.  36  percent  describe  their  relationship  as  "careful" 

b.  29  percent  describe  their  relationship  as  "acrimonious" 

c.  18  percent  describe  their  relationship  as  "cooperative" 

d.  8  percent  describe  their  relationship  as  "bitter" 

e.  8  percent  describe  their  relationship  as  "other"  or  "respectful" 

Seventy-five  percent  (75  percent)  of  all  respondents  reported  significant  or  improved 
relationships  as  a  result  of  their  participation  in  the  programs.3  Another  16  percent  reported 
the  programs  contributed  initially  to  improved  relationships  while  11  percent  reported  no 
improvement.  Based  on  the  characterizations  of  their  relationships  prior  to  the  training,  the 
results  showed  the  following: 

a.  63  percent  of  the  respondents  who  characterized  their  relationships  as  "careful"  reported 
improvement; 

b.  63  percent  of  the  respondents  who  characterized  their  relationships  as  "acrimonious" 
prior  to  the  training  reported  significant  or  improved  relationships; 

c.  80  percent  of  those  who  described  their  relationship  as  "cooperative"  reported 
improvement; 

d.  43  percent  of  those  respondents  who  characterized  their  relationships  as  "bitter"  reported 
improvement;  and 

e.  46  percent  of  those  respondents  who  characterized  their  relationships  as  "respectful"  or 
"other"  reported  improvement. 

The  overall  results  reflect  that  the  outreach  programs  of  facilitation,  intervention,  training 
and  education  are  effective  at  improving  the  labor-management  relationships  of  the  parties  who 
have  availed  themselves  of  the  services.  The  survey  results  reflect  that  as  a  result  of  these 
programs,  the  parties  believe  that  the  character  of  their  relationships  has  improved,  the  number 
of  joint  labor-management  meetings  has  increased,  and  the  number  of  unfair  labor  practice  and 
formal  grievances  has  decreased.  The  survey  results  also  reflect  that  the  respondents  believe  that 
the  programs  reduce  the  parties'  reliance  on  adversarial  methods  of  dispute  resolution  and 
enables  them  to  concentrate  on  accomplishing  the  mission  of  their  agency  and  improving  its 
effectiveness. 


3Thia  includes  all  responses  by  respondents  who  attended  more  than  one  program.  Backing  out  answers  in 
questionnaires  where  the  respondent  attended  more  than  one  program  yields  a  73  percent  rate  of  improvement. 
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Comments  from  three  participants  at  a  recent  INS  "Relationship  Building  and 
Intervention"  program: 

Excellent  program  -  on  target  -  INS  is  the  winner.  Thanks. 

I  thought  —  and  —  did  an  excellent  job.  The  union’s  relationship  with  INS  was 
probably  the  worst  in  Federal  government.  1  believe  there  was  a  significant  improvement 
after  the  training.  I’m  looking  forward  to  a  better  relationship.  I  also  believe  more  time 
needs  to  be  spent  educating  management  that  partnership  will  not  make  formal 
negotiations  go  away.  I  believe  INS  managers  believe  it  will. 

The  long  term  results,  while  positive,  also  reflect  that  much  still  needs  to  be  done.  As 
noted  in  the  comments,  true  change  comes  from  commitment  by  the  parties  to  change.  While 
the  OGC  can  provide  leadership  in  promoting  stable  labor- management  relationships  in' the 
Federal  sector  by  offering  programs  in  facilitation,  intervention,  training  and  education,  the 
parties  must  make  a  commitment  to  change  from  a  litigious  position  based  relationship  to  one 
based  on  mutual  gains.  The  percentage  of  respondents  who  had  no  opinion  about  the  effects  of 
the  programs  is  disturbing.  Follow-up  sessions  should  target  these  practitioners  while  assisting 
others  who  already  recognize  that  relationship  building  is  an  ongoing  process.  Many 
respondents  asked  for  follow-up  training  and  facilitation  to  instill  trust  and  confidence  in  dispute 
avoidance  through  an  interest  based  approach  to  collective  bargaining. 

There  were  also  many  valuable  recommendations  for  improving  the  programs.  Once 
completed,  the  detailed  analysis  of  the  presentation,  instructor  and  facilitators  will  be  reviewed 
carefully  and  adjustments  to  the  curriculum  and  presentation  will  be  made  as  necessary.  More 
training  in  alternative  dispute  resolution  techniques  will  be  provided  to  OGC’s  employees.  In 
addition,  working  groups  have  been  reviewing  internal  case  handling  processes  to  develop 
policies  and  guidelines  for  incorporating  ADR  techniques  into  regional  case  operations.  Finally, 
an  evaluation  procedure  will  be  implemented  to  provide  timely  feedback  on  die  effectiveness  of 
the  training  programs  and  the  results  the  parties  have  achieved  since  their  attendance  at  the 
training.  The  OGC  will  continue  to  maintain  a  dialogue  with  representatives  of  agencies  and 
unions  to  ensure  that  programs  are  developed  that  will  be  responsive  to  the  customers’  needs, 
promote  stable  labor-management  relationships  and  effectuate  the  purposes  of  the  Statute. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY  •  WASHINGTON,  DC  •  20424 


Contact:  Helenann  Hirsch 
202-482-6500 


FOR  IMMEDIATE  RELEASE 
March  16,  1995  PR  95-3 


FLRA  INVITES  CUSTOMER  INPUT 
ON  KEY  SCOPE  OF  BARGAINING  QUESTION 

The  Federal  Labor  Relations  Authority  is  seeking  written  comments  from  its 
customers  on  whether  the  Authority  should  rule  on  a  major  policy  issue  regarding  the 
scope  of  collective  bargaining,  and  if  it  should,  what  the  ruling  should  be. 

The  major  policy  ruling  by  the  Authority,  which  was  requested  by  the  FLRA's 
General  Counsel,  concerns  the  relationship  between  matters  that  are  considered  both 
"prohibited"  and  "permissive"  subjects  of  bargaining  under  the  Federal  Service  Labor- 
Management  Relations  Statute.  (FLRA  News,  March  9,  1995)  Interested  persons  are 
asked  to  answer  several  specific  questions  about  the  issue,  and  where  appropriate,  to 
provide  examples  of  proposals  and  matters  that  illustrate  their  views. 

A  copy  of  the  Federal  Register  Notice  specifying  the  questions  and  other  relevant 
information  is  attached.  Written  comments  must  be  received  by  the  close  of  business  on 
Monday,  April  17,  1995. 

The  Authority,  the  three-Member  quasi-judicial  panel  of  the  FLRA,  is  statutorily 
charged  with,  among  other  duties,  providing  leadership  in  establishing  policies  and 
guidance  under  the  Statute.  The  Office  of  the  General  Counsel,  the  independent 
investigative  and  prosecutorial  component  of  the  FLRA,  is  responsible  for,  among  other 
duties,  investigating  and  resolving  unfair  labor  practice  charges  and  filing,  settling  and 
prosecuting  unfair  labor  practice  complaints. 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Federal  Service  Labor-Management 
Relations  Statute;  Collective 
Bargaining;  Comment  Solicitation  for 
Policy  Statement 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  relating  to  the  issuance 
of  a  policy  statement 

SUMMARY:  This  notice  solicits  written 
comments  on  questions  to  assist  the 
Authority  in  determining  whether  to 
issue  a  ruling  on  a  major  policy  issue 
regarding  the  scope  of  collective 
bargaining  under  the  Federal  Service 
Labor-Management  Relations  Statute.  5 
U.S.C.  7101-7135  (1988)  (the  "Statute'  ) 
and.  if  the  Authority  issues  such  ruling, 
what  it  should  be. 

OATES:  Written  comments  received  in 
the  Authority’s  Case  Control  Office  by 
the  dose  of  business  on  April  17, 1995. 
will  be  considered.  Extensions  of  time 
will  not  be  granted 

AODRESSES:  Send  written  comments  to 
the  Federal  Labor  Relations  Authority. 
607  14th  Street.  NW..  Room  415. 
Washington.  DC  20424. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  N.  Columna.  Director.  Case 
Control  Office.  607  14th  Street.  NW.. 
Washington.  DC,  20424  Telephone 
(202)  482-6540 

SUPPLEMENTARY  INFORMATION:  Joseph 
Swerdzewski.  FLRA  General  Counsel, 
has  requested  the  Authority  to  issue  a 
general  ruling,  under  §  2429.4  of  the 
Authority's  regulations,  on  an  issue 
regarding  the  relationship  between 
subsections  (a)  and  (b)  of  section  7106 
of  the  Statute  Interested  persons  are 
invited  to  express  their  views  in  writing 
as  to  whether  the  Authority  should 
issue  the  general  ruling  and.  if  it  does, 
what  the  ruling  should  be. 

Notice 

To  Heads  of  Agencies.  Presidents  of 
Labor  Organizations  and  Other 
Interested  Persons: 

The  General  Counsel  of  the  FLRA  has 
requested  under  §  2429.4  of  the 
Authority's  regulations  (5  CFR  2429  4) 
that  the  Authority  issue  a  general  ruling 
on  the  following  question,  as  stated  by 
the  General  Counsel: 

Are  matters  and  proposals  which  are 
within  the  bargaining  subjects  set  forth  in 
section  7106(b)(1)  of  the  Statute  negotiable  at 
the  election  of  agency  management  at  the 
level  of  exclusive  recognition  even  though 
those  matters  and  proposals  also  may  be 
within  the  subjects  set  forth  in  section 
7106(a)  of  the  Statute? 


The  General  Counsel  states  that  the 
request  does  not  require  the  Authority 
to  determine:  (1)  Whether  there  is  a  duty 
to  bargain  over  matters  set  forth  in 
section  7106(b)(1);  cr  (2)  the  legal 
impact  of  Executive  CWer  12871  on 
auch  duty.  The  General  Counsel  states 
further  that  the  "existence  of  the 
mandate  of  Executive  Order  12871  to 
negotiate  over  subsection  (b)(1)  matters” 
and  the  decision  of  the  United  States 
Court  of  Appeals  for  District  of 
Columbia  Grcuit  in  Association  of 
Chilian  Technicians.  Montana  Air 
Chapter  No.  29  v.  FLRA,  22  F.3d  1150 
(DC  Gr.  1994),  have  "rendered  the 
relationship  between  subsections  (a) 
and  (b)  a  major  policy  issue  *  •  V* 

The  issues  before  the  Authority  are 
whether  a  general  ruling  on  the  issue 
raised  in  the  General  Counsel's  request 
is  warranted  and.  if  it  is.  what  the  ruling 
should  be  Under  §2429  4  of  the 
Authority's  regulations,  the  Authority 
solicits  views  on  these  matters  in 
writing.  Written  comments  received  In 
the  Authority's  Case  Control  Office  by 
close  of  business  on  Friday,  April  14,  « 
1995,  will  bs  considered. 

To  assist  the  Authority  in  determining 
whether  a  general  ruling  on  the  issue 
raised  by  the  General  Counsel  is 
warranted  and,  if  so,  what  the  ruling 
should  be,  the  Authority  invites 
comments  regarding  the  following 
questions.  In  answering  the  questions, 
examples  of  proposals  and  matters  that 
illustrate  the  views  presented  may  be 
helpful. 

1.  Are  matters  and  proposals  which 
are  within  the  bargaining  aubjecta'set 
forth  In  section  7106(b)(1)  of  the  Statute 
negotiable  at  the  election  of  agency 
management  at  the  level  of  exclusive 
recognition  even  though  those  matters 
and  proposals  also  may  be  within  the 
subjects  set  forth  in  section  7106(a)  of 
the  Staiutv? 

2.  What  is  the  proper  meaning  to  bo 
accorded  the  phrase  in  section  7106(a) 
stating  that  it  is  "|s]ubject  to  subsection 
(b).“  as  it  relates  to  subsection  (b)(1)? 

3.  What  is  the  proper  meaning  to  be 
accorded  the  phrase  in  section  7106(b) 
stating  that  "Nothing  in  this  section 
shall  preclude  any  agency  and  any  labor 
organization  from  negotiating — "?  For 
example,  does  it  operate  with  respect  to 
section  7106(b)(1)  as  a  "clarification”  or 
a  "limitation,”  a  distinction  raised  by 
the  court  in  American  Federation  of 
Government  Employees,  Local  2762  v. 
FLRA.  702  F.2d  1183, 1186-87  (DCCir. 
1983)  Idicta)? 

4.  What  matters  or  proposals,  if  any, 
within  the  subjects  set  forth  in  section 
7106(b)(1)  are  not  also  within  (i.e„  do 
not  also  affect)  one  or  more  subjects  set 
forth  in  section  7106(a)? 


5.  Does  the  relationship  between 
section  7106(a)  and  (b)(1)  depend  on  the 
particular  section  7106(a)  subject  which 
is  affected? 

6.  Does  the  relationship  between 
section  7106(a)  and  (bHl)  depend  on 
whether  parties  are  bargaining  over 
proposals  for  an  agreement  or  whether 
an  agency  head  is  exercising  authority 
under  section  7114(c)  of  the  Statute  to 
review  an  agreement  already  reached? 

Dated  March  13, 1995. 

Federal  Labor  Relations  Authority 
Phyllis  N.  Segal, 

Choir. 

Paatela  Talkia, 

Member. 

Temy  AraMndariz, 

Member. 

(FR  Doc  95-6511  Filed  3-15-95,  #  45  ami 
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Written  comments  must 
be  received  by  Monday, 
April  17,  1995,  not 
Friday,  April  14,  1995. 
The  Federal  Register  is 
publishing  a  Notice  of 
Errata  clarifying  the  date 
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FOR  IMMEDIATE  RELEASE 
March  9,  1995  -  PR  95-2 


GENERAL  COUNSEL  ASKS  THE  AUTHORITY 
TO  DECIDE  KEY  SCOPE  OF  BARGAINING  QUESTION 
AND  ISSUES  ADVICE  MEMORANDUM 
ON  DUTY  TO  BARGAIN  PERMISSIVE  SUBJECTS 

Joseph  Swerdzewski,  General  Counsel  of  the  Federal  Labor  Relations  Authority, 
has  referred  a  major  policy  issue  to  the  Authority,  asking  it  to  decide  the  ramifications  of 
agency  management's  election  to  bargain  over  matters  which  can  be  considered  both 
"prohibited"  and  "permissive"  subjects  of  bargaining.  The  General  Counsel  emphasized 
that  the  referral  is  limited  to  seeking  a  determination  under  the  Federal  Service  Labor- 
Management  Relations  Statute  (the  Statute)  concerning  the  relationship  between 
Sections  7106(a)  and  7106(b)(1)  --  the  provisions  setting  forth  the  prohibited  and 
permissive  bargaining  subjects.  The  referral  does  not  request  guidance  on  the  legal 
impact  of  Executive  Order  12871  or  whether  agency  management  has  a  duty  to  bargain 
over  permissive  subjects  of  bargaining. 

Among  the  reasons  cited  by  General  Counsel  Swerdzewski  for  the  referral  to  the 
Authority  is  that  uncertainties  in  the  law  created  by  a  recent  court  decision  operate  as  a 
"disincentive  to  parties  to  improve  their  relationships  and  change  the  nature  of  their  labor 
relations."  Swerdzewski  noted  that  until  now,  the  Authority  had  no  need  to  decide  the 
issue.  He  urged  that  a  "general  ruling  on  a  major  policy  issue  is  the  most  effective 
method  to  improve  parties'  relationships  and  put  to  rest  the  uncertainty  presently 
existing  in  the  law." 

In  a  related  Advice  Memorandum  to  his  Regional  Directors,  the  General  Counsel 
stated  his  position  that  Executive  Order  12871  represents  an  election  on  behalf  of  all 
agencies  to  negotiate  to  agreement  over  permissive  subjects  of  bargaining.  The  General 
Counsel  instructed  the  Regional  Directors  to  issue  an  unfair  labor  practice  complaint  if  an 
agency  refuses  to  negotiate  over  such  subjects  and  the  agency  otherwise  has  a  duty  to 
bargain,  but  refuses  to  do  so.  He  emphasized  that  "there  must  be  a  duty  to  bargain  over 
either  a  change  in  a  condition  of  employment  or  pursuant  to  a  valid  request  to  bargain 
midcontract,  actionable  in  an  unfair  labor  practice  proceeding,  before  a  violation  is 
triggered." 


Confirming  that  the  Office  of  General  Counsel  is  charged  with  enforcing  the 
Federal  Service  Labor-Management  Relations  Statute  and  does  not  enforce  Executive 
Orders,  Swerdzewski  stated  that  "no  unfair  labor  practice  charge  has  yet  to  be  filed 
which  evidences  an  agency  refusal  to  comply  with  the  mandate  of  the  Executive  Order. 
Rather,  the  vast  majority  of  charges  filed  referencing  the  Executive  Order  actually  pertain 
to  the  scope  of  the  parties'  statutory  duties  to  bargain."  "I've  asked  the  Authority  to 
clarify  the  issue"  said  Swerdzewski,  "so  the  parties  can  work  on  their  relationship  and 
serving  their  customers,  rather  than  engage  in  legal  gymnastics  over  the  scope  of 
bargaining." 

The  FLRA  administers  5  U.S.C.  Chapter  71,  known  as  the  Federal  Service  Labor- 
Management  Relations  Statute  (the  Statute).  Section  7106(a)  of  the  Statute  sets  forth 
those  matters  which  are  not  negotiable,  known  as  the  "prohibited"  subjects  of 
bargaining.  Section  7106(b)(1)  of  the  Statute  sets  forth  those  matters  which  may  be 
negotiable  at  the  election  of  the  agency,  known  as  the  "permissive"  subjects  of 
bargaining.  Executive  Order  12871  --  "Labor  Management  Partnerships"  -  was  issued  by 
President  Clinton  in  October,  1993  and  states  that  agencies  covered  by  the  Statute 
"shall  negotiate  over  the  subjects  set  forth  in  5  U.S.C.  7106(b)(1)  [permissive  subjects  of 
bargaining],  and  agencies  shall  instruct  subordinate  officials  to  do  the  same." 

The  Authority,  the  three-Member  quasi-judicial  panel  of  the  FLRA,  is  statutorily 
charged  with,  among  other  duties,  providing  leadership  in  establishing  policies  and 
guidance  under  the  Statute.  The  Office  of  the  General  Counsel,  the  independent 
investigative  and  prosecutorial  component  of  the  FLRA,  is  responsible  for,  among  other 
duties,  investigating  and  resolving  unfair  labor  practice  charges  and  filing,  settling  and 
prosecuting  unfair  labor  practice  complaints.  The  Regional  Directors,  under  the  direction 
of  the  General  Counsel,  make  the  initial  determination  whether  to  issue  an  unfair  labor 
practice  complaint. 

Copies  of  the  General  Counsel's  "Referral  of  a  Major  Policy  Issue  for  a  General 
Ruling  to  the  Authority"  and  Advice  Memorandum  to  Regional  Directors  entitled  the 
"Refusal  to  Bargain  Over  Section  7106(b)(1)  Subjects"  are  attached.  Any  questions 
concerning  this  information  may  be  directed  to  FLRA  Deputy  General  Counsel  David 
Feder  at  (202)  482-6680,  extension  203. 


UNITED  STATES  OF  AMERICA 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

607  14TH  STREET  NW  •  WASHINGTON,  D.C.  20424-0001 
(202)  482-6600  FAX:  (202)  482-6608 


FFICE  OF  THE  GENERAL  COUNSEL 


February  28,  1995 


ADVICE  MEMORANDUM  NO.  95-3 


TO: 


Regional  Directors 


FROM: 


Joe  Swerdzewski' 
General  Counsel 


SUBJECT:  Refusal  to  Bargain  Over  Section  7106(b)(1)  Subjects 


This  memorandum  addresses  topics  related  to  the  mandate  in 
Executive  Order  12871  to  negotiate  over  the  subjects  set  forth  in 
section  7106(b)(1)  of  the  Statute.  The  memorandum  is  divided 
into  three  parts  addressing:  my  referral  of  a  major  policy  issue 
to  the  Authority  for  a  general  ruling  concerning  the  relationship 
between  subsections  (a)  and  (b) (1)  of  section  7106  of  the 
)  Statute;  my  determination  that  a  refusal  to  negotiate  over  a 

subsection  (b) (1)  matter  in  a  situation  where  there  otherwise  is 
a  statutory  duty  to  bargain  is  an  unfair  labor  practice;  and 
guidance  in  particular  pending  unfair  labor  practice  cases 
raising  related  subsection  (b) (1)  bargaining  issues. 


GENERAL  COUNSEL  REFERRAL  OF  A  MAJOR  POLICY  ISSUE  TO  THE  AUTHORITY 
FOR  A  GENERAL  RULING  ON  A  MAJOR  POLICY  ISSUE  CONCERNING  THE 
RELATIONSHIP  BETWEEN  SUBSECTIONS  (a)  AND  (b) (1)  OF  SECTION  7106 
OF  THE  STATUTE. 

I  have  today  referred  a  major  policy  issue  to  the  Authority 
seeking  issuance  of  a  general  ruling  on  the  following  major 
policy  issue: 

Are  matters  and  proposals  which  are  within  the 
bargaining  subjects  set  forth  in  section  7106(b)(1)  of 
the  Statute  negotiable  at  the  election  of  agency 
management  at  the  level  of  exclusive  recognition  even 
though  those  matters  and  proposals  also  may  be  within 
the  subjects  set  forth  in  section  7106(a)  of  the 
Statute? 

My  referral  does  not  require  the  Authority  to  examine ,  discuss  or 
determine  whether  there  is  a  statutory  duty  to  bargain  over 
section  7106(b)(1)  matters.  The  referral  also  does  not  require 
the  Authority  to  examine,  discuss  or  determine  the  legal  impact, 
if  any,  of  Executive  Order  12871  on  the  duty  to  bargain  under  the 


Statute.  Nor  does  the  referral  require  the  Authority  to 
determine  any  facts  or  apply  its  general  ruling  to  any  particular 
facts.  Rather,  my  referral  is  limited  to  the  scope  of  bargaining 
under  the  Statute  and  the  relationship  between  subsections  (a) 
and  (b)  of  section  7106  of  the  Statute. 


Summary  of  Reasons  for  the  General  Counsel's  Referral 

1.  The  decision  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Association  of  Civilian 
Technicians.  Montana  Air  Chapter  No.  29  v.  FLRA.  22  F.3d  1150 
(D.C.  Cir.  1994) (ACT) /  reversing  and  remanding  the  Authority's 
decision  in  National  Guard  Bureau.  Alexandria.  Virginia  and 
Association  of  Civilian  Technicians.  Montana  Chapter  No.  29.  45 

FLRA  506  (1992)  (National  Guard)  has  raised  a  critical  issue  in 
view  of  the  mandate  in  Executive  Order  12871  to  bargain  over 
subsection  (b) (1)  matters.  The  existence  of  the  mandate  of 
Executive  Order  12871  to  negotiate  over  subsection  (b) (1)  matters 
has  rendered  the  relationship  between  subsections  (a)  and  (b) (1) 
a  major  policy  issue  with  ramifications  throughout  the  Federal 
sector. 

2.  If  an  agency  determines  to  bargain  over  a  section  7106(b)(1) 
matter,  either  during  term  negotiations,  pursuant  to  union 
initiated  midcontract  requests  or  in  response  to  a  management 
proposed  change,  the  legal  rationale  of  the  D.C.  Circuit  decision 
has  a  direct  and  major  impact  on  the  scope  of  that  duty  to 
bargain. 

3.  The  D.C.  Circuit  legal  analysis  has  become  a  major  obstacle 
for  those  agencies  which  are  attempting  to  bargain  over 
subsection  (b) (1)  matters  as  mandated  by  the  Executive  Order. 

The  legal  rationale  of  the  D.C.  Circuit  concerning  the 
relationship  between  subsections  (a)  and  (b) (1)  has  made  it 
extremely  difficult,  if  not  impossible,  for  those  agencies  which 
have  made  good  faith  efforts  to  enter  into  improved  consensual 
and  collaborative  relationships  with  their  employees'  elected 
representatives  as  envisioned  by  Executive  Order  12871. 

4.  Instead  of  working  together  to  design  and  implement 
comprehensive  changes  to  reform  Government  and  to  create 
organizations  capable  of  delivering  the  highest  quality  of 
service  to  the  American  people,  the  parties  are  engaging  in  legal 
gymnastics  over  the  scope  of  bargaining,  while  attempting  to 
comply  with  the  Executive  Order  mandate. 

5.  A  general  ruling  on  this  major  policy  issue  is  the  most 
effective  manner  to  improve  parties'  relationships  and  put  to 
rest  the  uncertainty  being  caused  by  the  confusion  over  the 
relationship  between  subsections  (a)  and  (b) (1)  of  section  7106 
of  the  Statute. 


6.  Based  on  the  Authority's  position  that  subsection  (b) (1)  is 
not  an  exception  to  subsection  (a)  of  section  7106  of  the 
Statute,  the  Authority  has  found  no  need  to  determine  whether  a 
matter  is  within  subsection  (b) (1) ,  if  the  proposal  also  is 
within  subsection  (a) . 

7.  The  D.C.  Circuit  legal  analysis,  however,  has  called  this 
line  of  reasoning  by  the  Authority  into  question  and  has  created 
uncertainty,  and  more  significantly,  a  disincentive  to  parties  to 
change  the  nature  of  their  labor  relations  as  contemplated  by  the 
Executive  Order,  and  to  bargain  over  subsection  (b) (1)  matters. 

8.  The  uncertainty  over  the  relationship  between  subsections  (a) 
and  (b) (1)  of  section  7106  of  the  Statute  is  a  "partnership 
buster" 


OFFICE  OF  THE  GENERAL  COUNSEL'S  POSITION  ON  THE  DUTY  TO  BARGAIN 
OVER  SUBSECTION  (b) (1)  MATTERS 

In  the  over  16  months  since  issuance  of  Executive  Order  12871,  as 
General  Counsel  I  have  not  been  presented  with  a  case  the 
disposition  of  which  required  a  decision  whether  to  issue  an 
unfair  labor  practice  complaint  alleging  that  there  is  a 
statutory  duty  to  bargain  over  subsection  (b) (1)  matters. 

Rather,  in  most  all  situations  where  there  had  been  an  agency 
refusal  to  bargain  midcontract  or  in  response  to  a  proposed 
change,  the  matter  or  proposal  has  been  not  only  within 
subsection  (b)(1),  but  also  within  subsection  (a)(1).  Consistent 
with  Authority  precedent  in  District  No.  1.  Marine  Engineers 
Beneficial  Association  (AFL-CIO) .  Panama  Canal  Area  and  Panama 

Canal  Commission.  49  FLRA  461  (1994) (PCC) ,  the  matter  or  proposal 
was  determined  by  the  Office  of  the  General  Counsel  not  to  be 
within  the  scope  of  bargaining  and  no  unfair  labor  practice 
complaint  issued.  Based  on  the  Authority's  position  stated  in 
National  Guard  that  subsection  (b) (1)  is  not  an  exception  to 
subsection  (a)  of  section  7106  of  the  Statute,  the  Authority  has 
found  no  need  to  determine  whether  a  matter  is  within  subsection 
(b)(1),  if  the  proposal  is  within  subsection  (a)  -  "[i]n  view  of 
our  decision  that  Proposal  1  excessively  interferes  with 
management's  right  to  assign  work  under  section  7106(a)(2)(B)  of 
the  Statute,  it  is  unnecessary  to  address  the  Agency's 
contentions  regarding  its  rights  under  section 
7106(b)(1)  ...  [emphasis  added]."1 


1  £CC,  at  p.  465. 
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No  unfair  labor  practice  charges  have  yet  been  filed  with  the 
Office  of  the  General  Counsel  with  evidence  to  support  an 
allegation  that  an  agency  has  refused  to  comply  with  the  mandate 
of  the  Executive  Order  to  negotiate  over  subsection  (b) (l) 
matters.  I  have  determined  to  set  forth  my  position  on  the  issue 
of  the  duty  to  bargain  over  section  7106(b)(1)  subjects  so  that 
the  parties  will  be  aware  of  the  position  of  this  Office  on  this 
important  issue. 

The  Office  of  the  General  Counsel  will  issue  complaint,  absent 
settlement,  if  an  investigation  discloses  evidence  that  an  agency 
has  refused  to  negotiate  over  matters  or  proposals  within  section 
7106(b)(1)  of  the  Statute  in  situations  where  the  matters  or 
proposals  do  not  also  fall  within  section  7106(a)  of  the  Statute 
and  there  would  otherwise  be  a  statutory  duty  to  bargain 
actionable  in  an  unfair  labor  practice  proceeding;  for  example, 
bargaining  over  a  proposed  change  or  pursuant  to  a  midcontract 
request. 

1.  There  must  be  an  otherwise  duty  to  bargain. 

There  must  be  a  duty  to  bargain  over  either  a  change  in  a 
condition  of  employment  or  pursuant  to  a  valid  request  to  bargain 
midcontract,  actionable  in  an  unfair  labor  practice  proceeding, 
before  the  theory  of  violation  outlined  below  is  triggered.  For 
example,  if  a  matter  is  "covered  by"  the  contract,  or  if  the 
agency  or  union  has  fulfilled  its  bargaining  obligation,  or  if 
the  contract  precludes  midcontract  bargaining,  the  Office  of  the 
General  Counsel  would  dismiss  the  allegation,  absent  withdrawal, 
on  the  basis  that  there  was  no  duty  to  bargain  in  the  first 
instance,  regardless  of  the  presence  of  a  subsection  (b) (1) 
subject. 

In  situations  where  there  is  a  statutory  duty  to  bargain  however, 
the  Office  of  the  General  Counsel  will  take  the  position  that 
section  7106(b)(1)  matters  and  proposals  are  subject  to 
negotiations  to  the  same  extent  as  other  matters  and  proposals 
within  the  scope  of  bargaining. 

2.  The  Office  of  the  General  Counsel  is  not  enforcing  any  rights 
which  may  or  may  not  be  created  in  the  Executive  Order. 

The  Office  of  the  General  Counsel  is  charged  with  enforcing  the 
Federal  Service  Labor-Management  Relations  Statute,  as  set  forth 
in  5  U.S.C.  sections  7101  et.  seq.  The  Office  of  the  General 
Counsel  does  not  enforce  Executive  Orders  and  does  not  intend  to 
enforce  any  right  which  may  or  may  not  be  created  by  the 
Executive  Order. 
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Section  3  of  Executive  Order  12871  provides: 

This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended 
to,  and  does  not,  create  any  right  to  administrative  or 
judicial  review,  or  any  right,  substantive  or 
procedural,  enforceable  by  a  party  against  the  United 
States,  its  agencies  or  instrumentalities,  its  officers 
or  employees,  or  any  person. 

Since  the  Office  of  the  General  Counsel  is  not  attempting  to 
enforce  any  right  which  may  or  may  not  be  created  in  the 
Executive  Order,  the  impact  of  section  3  is  inapplicable. 

Rather,  any  theory  of  violation  advanced  by  the  Office  of  the 
General  Counsel  must  rest  on'  the  provisions  of  the  Statute  and 
Authority  and  court  precedent  interpreting  and  applying  those 
provisions. 

3.  Management  at  the  level  of  exclusive  recognition  has  the 
statutory  discretion  to  negotiate  over  section  7106(b)(1) 
matters. 

It  is  not  only  clear,  but  beyond  challenge,  that  an  agency  at  the 
level  of  exclusive  recognition  can  exercise  its  discretion  to 
bargain  subsection  (b) (1)  matters  and  the  agency  head  cannot 
lawfully  overturn  that  discretion  during  section  7114(c)  agency 
head  review.  The  Authority,  consistent  with  holdings  under  the 
labor-management  relations  program  under  Executive  Order  11491, 
has  consistently  ruled  that  "agreement  provisions  may  not  be 
disapproved  by  an  agency  head  under  section  7114(c)  simply 
because  they  relate  to  section  7106(b)(1)  matters."2 

Thus,  an  agency  or  Federal  department  above  the  level  of 
exclusive  recognition  has  no  authority  under  the  statutory  agency 
head  review  process  to  disapprove  a  section  7106(b)(1)  contract 
clause  agreed  to  at  the  level  of  exclusive  recognition.  Once 
management  at  the  level  of  exclusive  recognition  has  exercised 
its  discretion  to  bargain  to  agreement  over  a  subsection  (b) (1) 
subject,  that  discretion  cannot  be  overturned  by  agency 
management  above  the  level  of  exclusive  recognition. 


2  See,  e.q. .  National  Association  of  Government  Employees. 
Local  R4-75  and  U.S.  Department  of  the  Interior.  National  Park 

Service.  Blue  Ridge  Parkway.  24  FLRA  56  (1986),  at  p.  62. 
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4.  Differences  between  subsections  (a)  and  (b) (l)  subjects. 

It  also  is  beyond  dispute  that  bargaining  over  subsection  (b) (1) 
matters  is  not  inconsistent  with  the  Statute.  Subsection  (b) (1) 
specifically  provides  that  "nothing  in  this  section  shall 
preclude  an  agency"  from  electing  to  bargain  on  those  subjects. 
Provisions  relating  to  section  7106(b)(1)  matters  therefore,  may 
be  included  in  an  agreement  in  accordance  with  the  Statute. 

Section  7106(a)  matters,  in  contrast,  are  prohibited  from 
negotiations.  Proposals  and  provisions  which  conflict  with 
section  7106(a)  of  the  Statute  are  inconsistent  with  the  section 
7106(a)  requirement  that  "nothing  in  [the  Statute]  shall  affect 
the  authority  of  any  management  official"  to  exercise  the  rights 
enumerated  in  that  subsection. 

Thus,  while  subsection  (a)  matters  are  statutorily  precluded  from 
negotiations,  subsection  (b) (1)  matters  may  be  negotiated  and 
agreed  upon  should  an  agency  at  the  level  of  exclusive 
recognition  elect  to  negotiate  such  subjects.  Should  agency 
management  at  the  level  of  exclusive  recognition  elect  to 
exercise  that  discretion,  no  agency  or  Department  above  the  level 
of  exclusive  recognition  may  reverse  that  discretion  and  undue 
the  results  of  bargaining. 

5.  The  Executive  Order  is  binding  on  ell  Federal  agencies 
covered  by  it  and  has  the  full  force  and  effect  of  lav. 

There  is  no  language  in  Executive  Order  12871  rendering  its 
directions  as  guidance,  advice,  encouragement  or  discretionary. 
The  reference  to  subsection  (b) (1)  subjects  is  in  section  2  of 
the  Executive  Order.  Section  2(d)  provides; 

Sec.  2.  IMPLEMENTATION  OF  LABOR-MANAGEMENT 
PARTNERSHIPS  THROUGHOUT  THE  EXECUTIVE  BRANCH.  The  head 
of  each  agency  subject  to  the  provisions  of  chapter  71 
of  title  5,  United  States  Code  shall: 

•  •  •  •  • 

(d)  negotiate  over  the  subjects  set  forth  in  5  U.S.C. 
7106(b)(1),  and  instruct  subordinate  officials  to  do 
the  same;  . . . 

The  language  of  the  Executive  Order  is  clear  -  agencies  covered 
by  the  Statute  shall  negotiate  over  subsection  (b) (1)  subjects 
and  agencies  shall  instruct  subordinate  officials  to  negotiate 
over  subsection  (b) (1)  subjects.  There  is  no  language,  there  is 
no  indication,  there  is  no  hint  that  this  requirement  to 
negotiate  over  subsection  (b) (1)  subjects  is  in  any  manner 
discretionary  or  subject  to  any  other  limitations. 


6 


6.  The  President  of  the  United  States  has  exercised  the 
discretion  given  to  government  agencies  to  elect  to  negotiate 
over  subsection  (b) (1)  subjects. 

As  discussed  above,  it  is  clear  that  an  agency  above  the  level  of 
recognition  cannot  reverse  the  exercise  of  discretion  at  the 
level  of  recognition  to  negotiate  to  agreement  over  subsection 
(b) (1)  subjects.  By  issuance  of  the  Executive  Order,  the 
President  has  made  the  election  for  agencies  at  the  level  of 
exclusive  recognition  to  negotiate  over  subsection  (b) (1) 
subjects.  If  an  agency  or  Department  above  the  level  of 
exclusive  recognition  cannot  lawfully  negate  an  agency  management 
decision  at  the  level  of  exclusive  recognition  to  negotiate  to 
agreement  over  subsection  (b) (1)  matters,  how  can  an  agency  or 
Department  above  the  level  of  exclusive  recognition  negate  the 
President's  determination  to  negotiate  over  subsection  (b) (1) 
matters  at  the  level  of  exclusive  recognition! 

7.  The  scope  of  this  duty  to  bargain,  however,  will  depend  on 
the  relationship  between  subsections  (a)  and  (b) (1)  of  section 
7106. 

As  discussed  above,  the  relationship  between  subsections  (a)  and 
(b) (1)  of  section  7106  of  the  Statute  is  critical  in  determining 
the  scope  of  bargaining.  Even  if  the  Authority  and  the  courts 
should  agree  that  there  is  a  statutory  duty  to  bargain  over 
subsection  (b) (1)  subjects,  that  obligation  would  be  rendered 
meaningless  in  those  situations  where  the  matter  or  proposal  also 
is  encompassed  within  subsection  (a)  should  Authority  precedent 
in  PCC  be  followed.  However,  should  the  legal  analysis  of  the 
D.C.  Circuit  be  adopted  so  that  subsection  (b) (1)  becomes  an 
exception  to  subsection  (a) ,  the  scope  of  bargaining  would  be 
dramatically  increased  if  there  is  a  statutory  duty  to  bargain 
over  (b) (1)  subjects. 

As  discussed  above,  the  Office  of  the  General  Counsel  is  bound  by 
Authority  precedent  and  thus  will  advance  the  theory  of  violation 
discussed  in  this  memorandum  only  in  situations  where  there 
otherwise  is  a  duty  to  bargain  actionable  in  an  unfair  labor 
practice  proceeding  and  subsection  (a)  of  section  7106  is  not 
implicated. 
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APPLICATION  TO  PENDING  CASES 


We  will  now  apply  the  above  guidance  to  a  representative  cross- 
section  of  particular  fact  situations  which  have  been  submitted 
by  Regional  Directors  to  the  Office  of  the  General  Counsel  for 
case  handling  advice. 


Massachusetts  Air  National  Guard.  Otis  ANG  Base.  Massachusetts. 

Case  No.  BN-CA-41016 

This  case  concerns  an  alleged  refusal  to  bargain  during  term 
negotiations  over  a  subject  which  falls  within  both  subsections 
(a)  and  (b) (1)  of  section  7106  of  the  Statute. 

Facts 

The  Union  filed  an  unfair  labor  practice  charge  alleging  that  the 
Activity  violated  the  Statute  when  it  refused  to  meet  with  a 
Federal  mediator  to  assist  the  parties  in  reaching  agreement  over 
a  contract  proposal  involving  the  wearing  of  military  uniforms  by 
civilian  National  Guard  technicians. 

The  Union  and  the  Activity  had  agreed  to  ground  rules  to  govern 
their  negotiations  for  a  new  collective  bargaining  agreement. 

The  parties  reached  agreement  on  all  articles  except  for  the 
Union's  proposal  which  would  provide  civilian  technicians  with 
the  option  of  wearing  a  military  uniform  while  in  civilian 
status.  The  Activity  took  the  position  that  the  proposal  was 
nonnegotiable  because  it  conflicted  with  National  Guard  Bureau 
regulations  for  which  there  was  a  compelling  need  and  because  it 
also  conflicted  with  the  Activity's  section  7106(a)(1)  reserved 
management  right  to  determine  its  internal  security  practices. 

The  Activity  refused  to  meet  with  a  Federal  mediator  and  the 
Union  filed  this  charge. 


Action 

Absent  withdrawal,  the  Region  should  dismiss  the  charge  because 
it  does  not  raise  a  matter  actionable  under  the  unfair  labor 
practice  proceedings. 

Even  assuming  for  sake  of  argument  that  subsection  (b) (1)  is  an 
exception  to  subsection  (a) ,  and  even  assuming  for  sake  of 
argument  that  there  is  a  statutory  duty  to  bargain  over 
subsection  (b) (1)  subjects,  the  present  case  presents  a  "pure 
negotiability"  situation  and  not  an  actionable  unfair  labor 
practice.  The  refusal  to  negotiate  over  a  matter  which,  in  fact, 
is  negotiable  under  the  Statute  does  not  constitute  an  unfair 
labor  practice  unless  the  refusal  is  accompanied  by  a  unilateral 
change  in  a  condition  of  employment  or  the  proposal  is 
"substantially  identical"  to  a  proposal  which  the  Authority  has 
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previously  found  to  be  negotiable.3  An  agency's  refusal  to 
negotiate  over  a  union  proposal  which  does  not  fall  into  one  of 
these  two  exceptions  "must  be  processed  exclusively  under  the 
negotiability  procedures  in  Part  2424  of  the  Authority's  Rules 
and  Regulations."4 

There  is  no  allegation  or  evidence  in  this  case  that  the 
Activity's  refusal  to  negotiate  involved  a  unilateral  change  in  a 
condition  of  employment.  Accordingly,  the  Union's  allegation  can 
be  processed  as  an  actionable  unfair  labor  practice  only  if  it 
can  be  established  that  the  proposal  in  dispute  is  "substantially 
identical"  to  a  proposal  which  the  Authority  has  previously  found 
to  be  negotiable.  As  noted  above,  the  Authority  has  found 
similar  proposals  to  be  nonnegotiable  under  the  reserved  section 
7106(a)(1)  right  to  determine  internal  security  practices.5 
Moreover,  even  though  the  D.C.  Circuit  in  ACT  has  reversed  this 
Authority  determination  in  the  context  of  a  section  7114(c) 
agency  head  review,  the  Authority  still  has  before  it  the 
remaining  issue  of  the  effect  of  a  National  Guard  Bureau 
regulation  for  which  a  compelling  need  is  asserted. 

In  view  of  these  circumstances,  we  are  unable  to  conclude  that 
the  Authority  has  clearly  found  a  "substantially  identical" 
proposal  to  be  a  negotiable  matter.  As  such,  the  Activity's 
refusal  to  negotiate  did  not  constitute  bad  faith  bargaining 
actionable  as  an  unfair  labor  practice;  i.e.  there  is  no 
jurisdiction  to  process  the  matter  as  an  unfair  labor  practice. 
Rather,  the  case  presents  a  "pure  negotiability"  dispute  which, 
consistent  with  Authority  practice  and  precedent,  may  only  be 
processed  pursuant  to  the  Authority's  negotiability  procedures. 

Accordingly,  absent  withdrawal,  the  unfair  labor  practice 
allegation  should  be  dismissed  by  the  Regional  Director. 


3  Petition  for  Amendment  of  Rules.  23  FLRA  405  (1986). 

4  Petition  for  Amendment  of  Rules,  at  407. 

5  See  National  Guard. 
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Department  of  the  Air  Force.  Hanscom  Air  Force  Base.  Bedford. 
Massachusetts.  Case  No.  BN-CA-41011 

This  case  concerns  the  alleged  refusal  to  negotiate  in  the 
context  of  a  unilateral  change  over  subjects  which  fall  within 
both  subsections  (a)  and  (b) (1)  of  section  7106  of  the  Statute. 

Facts 

The  Union  filed  an  unfair  labor  practice  charge  alleging  that  the 
Activity  violated  the  Statute  by  refusing  to  negotiate  with  the 
Union  over  subsection  (b) (1)  matters  in  connection  with 
management's  determination  to  fill  approximately  86  new  positions 
at  a  time  when  the  Activity  had  been  ordered  to  absorb  a 
workforce  reduction  of  457  civilian  positions. 

The  Union  learned  from  sources,  other  than  by  notice  from  the 
Activity,  that  the  Activity  planned  to  hire  86  new  employees  to 
fill  11  permanent  full  time  positions  and  75  temporary  or  term 
positions.  Although  the  Activity  had  hired  employees,  including 
temporaries,  in  the  past,  this  was  the  first  time  that  the 
Activity  had  decided  to  hire  employees  on  term  appointments.  At 
the  time  that  the  Union  learned  of  the  Activity's  hiring  plans, 
the  Activity  also  had  been  notified  by  it's  parent  organization 
that  it  would  have  to  absorb  a  reduction  of  457  civilian 
positions. 

The  Union  informed  the  Activity  that  it  had  learned  of  the  plan 
to  fill  86  positions  and  asserted  that  this  action  would  have  an 
impact  on  and/or  change  the  existing  numbers ,  types  and  grades  of 
employees  or  positions  assigned  within  the  organizations  where 
the  Union  has  exclusive  recognition.  The  Union  thus  requested  to 
bargain  over  the  "numbers,  types  and  grades  of  employees  assigned 
to  any  organizational  subdivision,  work  project,  or  tour  of  duty, 
or  on  the  technology,  methods  and  means  of  performing  work." 

At  a  subsequent  meeting  between  the  Union  and  Activity  to  discuss 
the  Activity's  plans  to  reduce  the  workforce  as  directed,  the 
Union  renewed  its  demand  to  negotiate  pursuant  to  Executive  Order 
12871  and  section  7106(b)(1)  on  any  proposed  workforce 
reductions.  When  the  Activity  notified  the  Union  that  it  had 
already  allocated  the  86  new  positions  to  various  organizational 
components,  the  Union  gave  notice  of  its  intent  to  file  an  unfair 
labor  practice  charge  unless  such  actions  were  suspended  and  the 
Union  was  afforded  the  opportunity  to  negotiate  subsection  (b) (1) 
matters.  The  Activity  nonetheless  went  forward  and  identified 
the  positions  to  be  filled  and  recruited  for,  and  began  to  fill, 
those  positions.  The  Activity  continued  to  refuse  to  negotiate 
as  requested  by  the  Union.  The  Activity's  written  response  to 
the  Union's  request  to  bargain  stated  that  the  decision  to  hire 
was  within  management's  reserved  section  7106(a)(2)(A)  right. 

The  union  then  filed  this  unfair  labor  practice  charge. 
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Action 


The  Region  should  defer  taking  dispositive  action  in  this  case 
until  the  Authority  determines  the  relationship  between 
subsections  (a)  and  (b) (1)  of  section  7106  of  the  Statute. 

This  case  presents  the  common  situation  discussed  in  the  General 
Counsel's  referral  of  a  major  policy  issue  to  the  Authority  for  a 
general  ruling  concerning  the  relationship  between  subsections 
(a)  and  (b)(1).  Indeed,  this  is  the  same  example  used  by  the 
D.C.  Circuit  in  ACT  to  illustrate  the  relationship  between 
subsections  (a)  and  (b)  (1)  of  section  7106  of  the  Statute.4  The 
Activity  in  this  case  made  no  representation  that  it  did  not 
intend  to  act  in  full  accord  with  the  mandate  in  Executive  Order 
12871  to  negotiate  over  subsection  (b) (1)  matters.  Rather,  the 
subject  in  dispute  was  found  by  the  Activity  to  fall  within  a 
reserved  management  right  in  subsection  (a)  of  the  Statute. 

Thus,  even  assuming  for  sake  of  argument  that  there  is  a 
statutory  duty  to  bargain  over  subsection  (b) (1)  subjects,  there 
would  be  no  unfair  labor  practice  in  this  situation  unless 
subsection  (b)  (1)  is  found  to  be  an  exception  to  the  reserved 
rights  in  subsection  (a) . 

Since  today  I  have  referred  to  the  Authority  a  major  policy  issue 
for  a  general  ruling  on  the  relationship  between  these  two 
subsections,  the  Region  should  continue  settlement  efforts,  but 
hold  the  case  in  abeyance  until  the  Authority  resolves  the 
underlying  legal  issue  concerning  the  relationship  between 
subsections  (a)  and  (b) (1)  of  section  7106  of  the  Statute. 


6  ACT,  at  1155:  "Subsection  (b) (1) ,  for  example,  permits 
bargaining  about  'the  numbers  ...  of  employees  ...  assigned  to 
any  organizational  subdivision,  work  project,  or  tour  of  duty,' 
while  subsection  (a)  enumerates  management  rights  as  including 
the  right  'to  determine  the  ...  number  of  employees  ...  [and]  to 
assign  work.'  According  to  the  FLRA's  interpretation,  the  number 
of  employees  and  their  assignment  would  fall  beyond  the  scope  of 
permissible  bargaining,  despite  the  explicit  authority  to  bargain 
set  out  in  subsection  (b)(1)." 
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Social  Security  Administration.  Boston  Region. 

Case  MO.  BN-GA-4 0571 

This  case  concerns  a  situation  .where  an  activity  unilaterally 
implements  a  change  without  any  notice  and  the  change  involves 
subsection  (b) (1)  subjects. 


Facts 

The  Union  filed  a  charge  alleging  that  the  Activity,  among  other 
things,  unilaterally  reassigned  duties.  When  the  Union 
discovered  the  change,  it  requested  to  negotiate  over  subsection 
(b) (1)  subjects;  i.e.  the  number,  type  and  grade  of  employees 
assigned  to  the  work  project,  and  further  requested  the  Activity 
to  defer  the  change  until  bargaining  had  been  completed.  The 
Activity  responded  that  it  was  not  authorized  to  negotiate 
subsection  (b) (1)  subjects  and  attempted  to  justify  the  merits  of 
the  change,  rather  than  offering  the  Union  the  opportunity  to 
negotiate  over  the  impact  and  implementation  of  the  change  and/or 
subsection  (b) (1)  subjects  responsive  to  the  change.  The  Union 
contends  that  the  change  in  duties  had  an  impact  on  the  number, 
types  and  grades  of  employees  or  positions  assigned  to  an 
organizational  work  project,  subdivision  or  tour  of  duty.  By 
refusing  to  give  notice  to  the  Union  and 'an  opportunity  to 
negotiate,  the  Union  claims  it  was  not  afforded  an  opportunity  to 
present  proposals  on  subjects  within  subsection  (b) (1)  in 
response  to  the  change. 


Action 

The  Region  has  determined  that  the  Activity  made  a  change  without 
giving  notice  and  affording  the  exclusive  representative  an 
opportunity  to  request  negotiations.  The  issue  becomes,  however, 
the  scope  of  that  bargaining  obligation.  Although  the  decision 
to  reassign  the  work  appears  to  fall  within  the  rights  reserved 
to  agency  management  in  subsection  (a)  of  section  7106  of  the 
Statute,  the  Union  claims  that  given  the  opportunity,  it  would 
have  presented  proposals  on  subsection  (b) (1)  subjects  which 
directly  relate  to  the  change  in  duties. 

Issuance  of  complaint,  absent  settlement,  in  this  case  alleging 
only  a  duty  to  bargain  over  the  impact  and  implementation  of  the 
change  would  limit  the  Union  to  presenting  proposals  on  the 
manner  in  which  the  Activity  would  implement  the  change  (which  do 
not  directly  interfere  with  any  subsection  (a)  right)  and 
proposals  on  arrangements  for  employees  adversely  affected  by  the 
change  which  do  not  excessively  interfere  with  any  reserved 
subsection  (a)  rights.  This  theory,  however,  could  limit  the 
Union  from  presenting  proposals  responsive  to  the  change  which 
concern  subsection  (b) (1)  subjects.  For  example,  a  proposal  on  a 
subsection  (b) (1)  matter  may  not  be  a  procedural  matter  under 
section  7106(b)(2)  and  may  not  be  an  arrangement  under  section 
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7106(b)(3),  or,  if  an  arrangement,  may  excessively  interfere  with 
a  subsection  (a)  right. 

Unlike  the  situation  discussed  above  where  an  agency  alleges  no 
duty  to  bargain  over  specific  matters  because  they  concern 
subsection  (a)  subjects,  even  though  they  also  may  concern 
subsection  (b) (1)  subjects,  the  Activity  in  this  case  gave  no 
notice  to  the  Union,  thus  precluding  the  Union  from  presenting 
any  proposals.  Based  on  this  distinction,  the  Region  should  not 
defer  issuing  complaint  in  this  case  until  the  Authority  rules  on 
the  relationship  between  subsections  (a)  and  (b) (1) .  Rather, 
absent  settlement  of  the  dispute,  the  Regional  Director  should 
issue  complaint  alleging  that  the  change  was  implemented  without 
fulfilling  the  statutory  obligation  to  bargain.  As  noted  above, 
the  complaint  should  not  be  limited  to  an  impact  and 
implementation  bargaining  obligation.  Rather,  the  Union  should 
be  afforded  an  opportunity  to  present  proposals  which  are 
responsive  to  the  change  and  which  are  negotiable  under 
subsection  (b)(2)  or  (3),  or  are  within  subsection  (b)(1)  - 
based  on  our  determination  that  there  is  a  duty  to  bargain  (b) (1) 
subjects  in  situations  where  there  otherwise  is  a  duty  to 
bargain.  In  this  regard,  it  is  possible  that  the  Union  could 
have  presented  proposals  on  subsection  (b) (1)  subjects  which  did 
not  also  implicate  subsection  (a) .  Since  the  Union  was  afforded 
no  opportunity  to  present  any  proposals,  the  Activity  cannot  rely 
on  the  uncertainty  of  the  relationship  between  subsections  (a) 
and  (b)  (1)  as  a  defense.  Indeed,  the  Activity,  since  it  gave  no 
notice  to  the  Union  and  no  opportunity  to  bargain,  may  not  rely 
on  any  negotiability  defense  to  its  failure  to  bargain. 

Should  this  case  be  litigated,  the  Region  should  seek,  in 
addition  to  a  remedial  posting  and  a  return  to  the  previous 
practice,  an  Order  affording  the  Union  an  opportunity  to  present 
proposals  responsive  to  the  change  and  negotiate.  Any  issues 
concerning  the  scope  of  those  negotiations  would  not  arise  until 
the  Union  was  afforded  that  opportunity  to  bargain. 
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UNITED  STATES  OF  AMERICA 

FEDERAL  LABOR  RELATIONS  AUTHORITY 


607  14TH  STREET  NW  •  WASHINGTON,  D.C.  20424-0001 
(202)  462-6600  FAX:  (202)  482-6608 


OFFICE  OF  THE  GENERAL  COUNSEL 


February  28,  1995 


MEMORANDUM 


TO 


Chair  Phyllis  N.  Segal 
Member  Tony  Armendariz 
Member  Pamela  Talkin 


FROM: 


Joe  Swerdzewski 
General  Counsel 


SUBJECT:  Referral  of  a  Major  Policy  Issue  for  a  General  Ruling 


This  is  a  referral  to  the  Authority  of  a  major  policy  issue  for  a 
general  ruling  pursuant  to  section  2429.4  of  the  Authority's 
Regulations,  consistent  with  the  Authority's  mandate  under 
section  7105(a)(1)  of  the  Statute  to  provide  leadership  in 
i  establishing  policies  and  guidance  under  the  Statute.  The  major 
'  policy  issue  is: 

Are  matters  and  proposals  which  are  within  the 
bargaining  subjects  set  forth  in  section  7106(b)(1)  of 
the  Statute  negotiable  at  the  election  of  agency 
management  at  the  level  of  exclusive  recognition  even 
though  those  matters  and  proposals  also  may  be  within 
the  subjects  set  forth  in  section  7106(a)  of  the 
Statute? 

This  issue  has  arisen  in  the  context  of  numerous  cases,  involving 
the  duty  to  bargain  midcontract  or  in  response  to  proposed 
changes,  where  agency  management  contends  that  a  subject  is 
within  subsection  (a)  of  section  7106  and  a  union  contends  that 
the  subject  is  within  subsection  (b) (1)  of  section  7106.  Since 
Part  2427  of  the  Authority's  Regulations  is  limited  to  agency  and 
union  requests  for  general  statements  of  policy  or  guidance,  this 
referral  is  made  pursuant  to  section  2429.4  of  the  Regulations. 

I  do  not  make  this  referral  seeking  a  "decision"  in  a  particular 
case,  but  rather  seeks  a  "general  ruling"  on  a  major  policy  issue 
which  has  arisen  in  pending  cases  and  which  has  a  direct  and 
immediate  impact  on  the  entire  Federal  sector  labor-management 
relations  community.1  Consistent  with  recent  Authority 


1  To  alleviate  any  potential  for  delaying  or  denying  this 
referral  because  of  noncompliance  with  the  letter  of  section 


practice,  I  suggest  that  the  Authority  publish  a  Notice  in  the 
Federal  Register  and  distribute  the  Notice  through  the  Government 
Printing  Office  subscription  service  for  Authority  issuances, 
affording  all  participants  in  the  program  an  opportunity  to 
present  their  views  on  this  critical  issue  before  issuing  a 
general  ruling.* 2 


Scope  of  Issue 

This  referral  does  not  require  the  Authority  to  examine,  discuss 
or  determine  whether  there  is  a  statutory  duty  to  bargain  over 
section  7106(b)(1)  matters.  This  referral  also  does  not  require 
the  Authority  to  examine,  discuss  or  determine  the  legal  impact, 
if  any,  of  Executive  Order  12871  on  the  duty  to  bargain  under  the 
Statute.  Nor  does  this  referral  for  a  general  ruling  on  a  major 
policy  issue  require  the  Authority  to  apply  any  rule  of  law  to  a 
particular  fact  situation  without  the  benefit  of  a  stipulation,  of 
facts  or  a  hearing  before  an  Administrative  Law  Judge  to  develop 
the  facts.  Rather,  this  referral  is  limited  to  a  general  ruling 
on  the  scope  of  bargaining  under  the  Statute  and  the  relationship 
between  subsections  (a)  and  (b)  of  section  7106  of  the  Statute. 
The  existence  of  the  mandate  of  Executive  Order  12871  to 
negotiate  over  subsection  (b) (1)  matters,  however,  and  the  legal 
analysis  of  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  decision  in  Association  of  Civilian 
Technicians.  Montana  Air  Chapter  No.  29  v.  FLRA .  22  F.3d  1150 
(D.C.  Cir.  1994 ) (ACT) .  has  rendered  the  relationship  between 
subsections  (a)  and  (b) (1)  a  major  policy  issue  with 
ramifications  throughout  the  Federal  sector. 

The  D.C.  Circuit  Legal  Analysis  of  Subsections  (a)  and  (b)  of 
Section  7106  of  the  Statute 

In  ACT,  the  D.C.  Circuit  reversed  and  remanded  the  Authority's 
decision  in  National  Guard  Bureau.  Alexandria.  Virginia  and 
Association  of  Civilian  Technicians.  Montana  Chapter  No.  29.  45 

FLRA  506  (1992)  (National  Guard) .  The  Authority  in  National 
Guard  dismissed  an  unfair  labor  practice  complaint  alleging  that 
the  National  Guard  Bureau  violated  the  Statute  by  disapproving  a 
contract  clause  negotiated  at  the  level  of  exclusive  recognition 
concerning  uniforms  and  directing  the  Activity  at  the  level  of 


2429.4  of  the  Regulations,  this  referral  is  being  served  on  the 
parties  in  Department  of  the  Air  Force.  Hanscom  Air  Force  Base. 
Bedford.  Massachusetts.  Case  No.  BN-CA-41011,  one  of  the  numerous 
pending  cases  where  this  major  policy  issue  has  arisen. 

2  See .  Notice  published  at  57  Fed.  Rea.  45058 
(September  30,  1992) . 
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exclusive  recognition  (Montana  Air  National  Guard)  to  repudiate 
that  contract  clause.  The  Authority  determined  that  the  contract 
clause  directly  interfered  with  a  reserved  management  right 
(internal  security  practices)  in  section  7106(a)(1)  of  the 
Statute.  The  Authority  also  acknowledged,  however,  based  on  its 
precedent,  that  the  subject  at  issue,  uniforms,  also  constituted 
a  matter  within  section  7106(b)(1)  of  the  Statute,  the  methods 
and  means  of  performing  work.  The  Authority,  however,  rejected 
the  Union's  claim  that  section  7106(b)(1)  is  an  exception  to 
section  7106(a).  The  Authority  thus  ruled  that  the  National 
Guard  Bureau  lawfully  disapproved  the  contract  provision  under 
the  section  7114(c)  agency-head  review  process.  The  Authority 
further  found  it  unnecessary  to  address  the  National  Guard 
Bureau's  additional  defense  that  the  contract  clause  negotiated 
at  the  exclusive  recognition  level  was  contrary  to  an  agency  rule 
for  which  there  was  a  compelling  need. 

On  appeal,  the  D.C.  Circuit  reasoned  that  "[t]he  agency  head's 
disapproval  of  an  agreement  under  section  7114(c),  then,  is 
essentially  an  assertion  of  nonnegotiability  of  matters  that  have 
erroneously  been  subjected  to  collective  bargaining."3  The  Court 
noted  that  the  Authority  agreed,  consistent  with  court  decisions, 
that  the  dress  code  for  civilian  technicians  is  a  matter 
encompassed  under  section  7106(b)(1)  of  the  Statute.  The  Court 
then  rejected  the  Authority's  argument  "that  because  the  matter 
of  civilian  attire  pertains  not  only  to  a  subsection  (b) (1) 
matter  but  also  affects  management's  enumerated  powers  under 
subsection  (a)(1),  it  cannot  be  the  subject  of  negotiation."4 
Rather,  the  Court  held  that  section  7106(b)  "is  indisputably  an 
exception  to  section  7106(a)  [italics  in  original]."5  The  Court 
thus  concluded  that  "[w]hile  a  matter  pertaining  to  subsection 
(b) (1)  is  ordinarily  not  within  management's  duty  to  bargain,  it 
is  not  thrust  beyond  the  scope  of  lawful  bargaining  simply 
because  it  also  pertains  to  management  powers  enumerated  in 
subsection  (a)  [italics  in  original]."6 7  The  Court  concluded  that 
"the  matter  involved  here  falls  under  both  subsections  (a)  and 
(b) (1)  of  section  7106  and  so  is  subject  to  negotiation  at  the 
election  of  the  agency  [italics  in  original]."^ 


3  £CX,  at  p.  1154. 

4  at  p.  1154. 

5  &C£,  at  p.  1155. 

6  &£T,  at  p.  1155. 

7  ACT,  at  p.  1155. 
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Current  Status  of  National  Guard 


In  National  Guard,  the  Agency  has  filed  a  motion  seeking  to 
redesignate  and  renumber  the  caae  for  the  purpose  of  considering 
a  remaining  issue  under  the  negotiability  procedure;  i.e.  that 
the  contract  clause  at  issue  also  is  inconsistent  with  an  agency 
rule  for  which  there  is  a  compelling  need.  The  motion  currently 
is  pending  before  the  Authority. 

Impact  of  the  D.C.  Circuit  Legal  Analysis  of  the  Relationship 
Between  Subsections  (a)  and  (b) (1)  In  View  of  Executive  Order 
12871 

The  underlying  rationale  of  the  D.C.  Circuit  decision  is  that 
section  7106(b)(1)  subjects  do  not  become  unlawful  merely  because 
they  also  are  encompassed  within  subsection  (a) .  This  legal 
conclusion  would  be  triggered  primarily  in  those  situations  where 
the  parties  at  the  exclusive  recognition  level  enter  into 
agreement  over  a  subsection  (b) (1)  matter  which  also  is  a 
subsection  (a)  matter,  as  in  ACT. 

The  mandate  to  bargain  over  subsection  (b) (1)  matters  in 
Executive  Order  12871,  however,  transforms  the  D.C.  Circuit  legal 
rationale  into  a  major  policy  issue.  If  Jan  agency  determines  to 
bargain  over  a  section  7106(b)(1)  matter,  either  during  term 
negotiations,  pursuant  to  union  initiated  midcontract  requests  or 
in  response  to  a  management  proposed  change,  the  legal  rationale 
of  the  D.C.  Circuit  decision  has  a  direct  and  major  impact  on  the 
scope  of  that  duty  to  bargain. 

If  an  agency  determines  not  to  bargain  over  subsection  (b) (1) 
matters,  the  D.C.  Circuit  legal  analysis  of  the  relationship 
between  subsections  (a)  and  (b)  of  section  7106  has  little  impact 
on  the  scope  of  bargaining.  Rather,  since  the  agency  would  be 
refusing  to  bargain  over  a  subsection  (b) (1)  matter  as  well  as  a 
subsection  (a) (1)  matter,  it  would  be  immaterial  which  subsection 
an  agency  relied  upon  in  declaring  a  proposal  nonnegotiable  or  in 
refusing  to  bargain  midcontract  or  during  change  bargaining. 

However,  the  D.C.  legal  analysis  has  become  a  major  obstacle  for 
those  agencies  which  are  attempting  to  bargain  over  subsection 
(b) (1)  matters  as  mandated  by  the  Executive  Order.  Without  even 
addressing  whether  there  is  a  statutory  requirement  to  bargain 
over  subsection  (b) (1)  matters,  the  legal  rationale  of  the  D.C. 
Circuit  concerning  the  relationship  between  subsections  (a)  and 
(b) (1)  has  made  it  extremely  difficult,  if  not  impossible,  for 
those  agencies  who  have  made  good  faith  efforts  to  enter  into 
improved  consensual  and  collaborative  relationships  with  their 
employees'  elected  representatives  as  envisioned  by  Executive 
Order  12871.  Instead  of  working  together  to  design  and  implement 
comprehensive  changes  to  reform  Government  and  to  create 
organizations  capable  of  delivering  the  highest  quality  of 
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service  to  the  American  people,  the  parties  are  engaging  in  legal 
gymnastics  over  the  scope  of  bargaining,  while  attempting  to 
comply  with  the  Executive  Order  mandate.  Agencies  which  are 
attempting  to  comply  with  the  Executive  Order  mandate  to 
negotiate  over  subsection  (b) (1)  matters  are  caught  in  a  "catch 
22"  situation  when  matters  and  proposals  presented  by  unions 
involve  both  a  subsection  (b) (1)  matter  and  a  subsection  (a) 
matter,  which  is  a  prohibited  subject  of  bargaining.  Rather 
than  improving  their  relationships  with  the  result  of  achieving  a 
Government  that  works  better  and  costs  less,  the  result  becomes 
more  disputes,  more  litigation,  more  distrust,  unfulfilled 
expectations  and  embittered  relationships.  The  Guidance  issued 
by  the  Office  of  Personnel  Management  on  Executive  Order  12871 
advises  the  parties  to  "make  every  effort  to  avoid  disputes  over 
whether  a  proposal  on  a  section  7106(b)(1)  matter  is 
nonnegotiable  because  it  also  conflicts  with  section  7106(a) 
management  rights.  Rather,  the  parties  should  focus  on  the 
intent  of  the  proposal  and  on  ways  to  formulate  it  in  a  manner 
that  does  not  result  in  a  conflict  with  section  7106(a)."*  This 
advice  is  best  effective  when  subsection  (a)  renders  a  matter  or 
proposal  nonnegotiable  even  though  it  also  is  a  matter  within 
subsection (b) (1) ,  the  case  law  at  the  time  of  issuance  of  the 
Executive  Order.  However,  the  Guidance  becomes  less  effective 
should  subsection  (a)  no  longer  render  a  matter  or  proposal 
nonnegotiable  if  that  matter  or  proposal  also  is  within 
subsection  (b)(1),  the  underpinning  of  the  D.C.  Circuit 
rationale.  Thus,  there  is  a  deep  void  created  by  the  D.C. 

Circuit  legal  analysis  which  is  having  a  detrimental  impact  on 
the  parties  and  on  the  results  anticipated  by  issuance  of  the 
Executive  Order.* * * * 9 


*  Memorandum  For  Heads  of  Departments  and  Agencies  and 

Presidents  of  Federal  Employee  Unions  on  "Guidance  for 

Implementing  Executive  Order  12871",  issued  by  the  Office  of 

Personnel  Management  on  December  16,  1993. 

9  Moreover,  assuming  for  sake  of  argument  that  there  is  a 
statutory  duty  to  bargain  over  subsection  (b) (1)  matters,  the 
D.C.  Circuit  legal  analysis  would  have  an  even  more  dramatic 
impact  on  the  scope  of  that  duty.  Absent  the  D.C.  Circuit 
analysis,  an  agency  could  always,  except  perhaps  in  section 
7114(c)  agency  head  review  situations  as  in  ACT,  declare  the 
matter  or  proposal  nonnegotiable  under  subsection  (a)  of  section 
7106  of  the  Statute.  However,  if  there  was  a  statutory  duty  to 
bargain  over  subsection  (b) (1)  matters,  under  the  D.C.  Circuit 
legal  analysis,  an  agency  could  not  rely  on  the  subsection  (a) 
defense.  Thus,  the  Authority's  acceptance  or  rejection  or 
limited  interpretation  of  the  D.C.  Circuit  analysis  would  have  an 
even  greater  impact  on  the  scope  of  bargaining  under  the  Statute. 
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A  General  Ruling  on  This  Major  Policy  Issue  is  the  Most  Effective 
Manner  to  Improve  Parties'  Relationships  and  Put  to  Rest  the 
Uncertainty  Being  Caused  By  The  Confusion  Over  the  Relationship 
Between  Subsections  (a)  and  (b) (l)  of  Section  7106  of  the  Statute 

The  ultimate  resolution  of  the  dispute  in  National  Guard,  whether 
in  the  unfair  labor  practice  or  negotiability  or  some  combination 
of  those  forums,  will  not  resolve  the  major  issue  of  the 
relationship  between  subsections  (a)  and  (b)(1).  Whatever 
process  the  Authority  decides  to  utilize  to  resolve  the  remaining 
compelling  need  and  remedy  issues  in  National  Guard,  the  legal 
analysis  of  the  D.C.  Circuit  and  the  relationship  between 
subsections  (a)  and  (b) (1)  need  not  be  addressed.  Rather,  the 
compelling  need  issue  remaining  in  the  case  in  no  way  requires  or 
even  suggests  that  the  Authority  issue  any  decision  as  to  whether 
they  will  adopt  or  reject  the  D.C.  Circuit  legal  analysis.10 
Moreover,  since  it  is  the  D.C.  Circuit  speaking,  and  the  parties 
are  aware  that  the  Authority  on  previous  occasions  has  reexamined 
issues  based  on  a  contrary  D.C.  Circuit  opinion  and,  on 
occasions,  has  adopted  that  Court's  legal  analysis,* 11  it  is  even 
more  imperative  that  the  Authority  issue  a  general  ruling  on  this 
major  policy  issue  concerning  the  relationship  between  these  two 
subsections  and  clarify  the  scope  of  bargaining  under  the 
Statute . 

Based  on  the  Authority's  position  that  subsection  (b) (1)  is  not 
an  exception  to  subsection  (a)  of  section  7106  of  the  Statute, 
the  Authority  has  found  no  need  to  determine  whether  a  matter  is 
within  subsection  (b) (1) ,  if  the  proposal  also  is  within 
subsection  (a) .  The  Authority,  since  issuance  of  the  Executive 
Order  on  October  1,  1993,  has  ruled  that  "[i]n  view  of  our 
decision  that  Proposal  1  excessively  interferes  with  management's 
right  to  assign  work  under  section  7106(a)(2)(B)  of  the  Statute, 


10  Indeed,  should  the  Authority  decide  to  address  the 
subsections  (a)  and  (b) (1)  relationship  issue  using  National 
Guard  as  a  vehicle,  based  on  recent  Authority  practice,  the 
Authority  most  likely  would  request  all  interested  parties  to 
submit  responses,  in  essence  *  a  general  ruling/major  policy 
issue  process. 

11  See,  for  example.  U.S.  Department  of  Health  and  Human 
Services.  Social  Security  Administration.  Baltimore.  Maryland.  47 

FLRA  1004  (1994) (Authority  reexamines  its  "covered  by"  doctrine 
after  "criticism"  from  the  D.C.  Circuit)  and  National  Park 
Service.  National  Capital  Region.  United  States  Park  Police.  48 

FLRA  1151  (1994) (Authority  adopt 's  the  "particularized  need  test" 
upon  remand  from  the  D.C.  Circuit) . 
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it  is  unnecessary  to  address  the  Agency's  contentions  regarding 
its  rights  under  section  7106(b)(1)  ...  (emphasis  added]."12 
Unless  the  Authority  were  to  conclude  in  a  negotiability 
proceeding  that  there  is  a  statutory  duty  to  bargain  over  (b) (1) 
matters,  it  would  be  irrelevant,  except  in  section  7114(c)  agency 
head  review  situations  as  in  ACT,  whether  the  proposal  was  within 
subsection  (a)  or  subsection  (b) (1) .  In  both  circumstances,  the 
proposal  would  be  nonnegotiable.  Thus,  the  Authority  has  found 
no  need  to  address  subsection  (b) (1)  contentions  when  a  proposal 
also  is  within  subsection  (a)  . 

In  the  over  16  months  since  issuance  of  Executive  Order  12871,  as 
General  Counsel  I  have  not  been  presented  with  a  case  the 
disposition  of  which  required  a  decision  whether  to  issue  an 
unfair  labor  practice  complaint  alleging  that  there  is  a 
statutory  duty  to  bargain  over  subsection  (b) (1)  matters. 

Rather,  in  most  all  situations  where  there  had  been  an  agency 
refusal  to  bargain  midcontract  or  in  response  to  a  proposed 
change,  the  matter  or  proposal  has  been  not  only  within 
subsection  (b)(1),  but  also  within  subsection  (a)(1). 

Accordingly,  consistent  with  Authority  precedent  in  PCC.  the 
matter  or  proposal  was  determined  by  the  Office  of  the  General 
Counsel  not  to  be  within  the  scope  of  bargaining  and  no  unfair 
labor  practice  complaint  issued. 

The  D.C.  Circuit  legal  analysis,  however,  has  called  this  line  of 
reasoning  by  the  Authority  into  question  and  has  created 
uncertainty,  and  more  significantly,  a  disincentive  to  parties  to 
change  the  nature  of  their  labor  relations  as  contemplated  by  the 
Executive  Order,  and  to  bargain  over  subsection  (b) (1)  matters. 

The  situation  can  be  illustrated  by  a  hypothetical,  but  very 
common  situation  presented  to  the  Office  of  the  General  Counsel: 
the  union  requests  to  negotiate  over  matters,  either  as  part  of 
midcontract  or  change  bargaining,  which  matters  clearly  fall 
within  subsection  (b) (1) .  The  agency  responds  that  it  firmly 
believes  in  the  principles  in  the  Executive  Order  and  is 
committed  to  bargain  over  subsection  (b) (1)  matters  as  mandated 
by  the  Executive  Order,  BUT,  the  particular  matter  or  proposal 
presented  also  is  within  subsection  (a)  and  thus  the  agency  is 
prohibited  from  negotiations.  The  union  then  accuses  the  agency 
of  avoiding,  or  reneging  on,  partnership  and  the  agency  responds 
that  it  is  the  union  which  is  not  engaging  in  partnership 
principles.  The  result  is  the  exact  opposite  of  the  principles 
established  in,  and  the  intended  results  of,  the  Executive  Order. 


12  District  No.  1.  Marine  Engineers  Beneficial  Association 
(AFL-CIO)  ,  Panama  Canal  Area  and  Panama  Canal  Commission.  49  FLRA 
461  (1994) (£CC) ,  at  p.  465. 
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The  Authority  has  nothing  to  gain,  nor  are  there  any  incentives, 
to  wait  for  a  particular  fact  situation  to  render  a  determination 
on  the  relationship  between  subsections  (a)  and  (b)(1).  The 
legal  issue  is  clearly  defined.  -The  particular  facts  of  a 
situation  will  in  no  way  shed  any  light  on  the  legal  issue. 
Rather,  there  are  numerous  disincentives  to  wait  to  address  this 
issue  in  a  particular  situation.  Although  I  am  prepared  to  issue 
complaint  should  an  agency  or  union  refuse  to  bargain  over  a 
(b)(1)  matter  which  does  not  implicate  subsection  (a)(1)  in  a 
situation  where  there  otherwise  is  a  statutory  duty  to  bargain 
(e.g.  midcontract  or  unilateral  change),13  the  reality  is  clear 
that  no  agency  or  union  has  openly  repudiated,  and  most  probably 
will  not  openly  repudiate,  the  mandate  of  the  Executive  Order.14 
Thus,  the  relationship  between  subsections  (a)  and  (b) (1) 
presents  a  critical  issue  having  a  far  ranging  impact  on  the 
scope  of  bargaining  under  the  Statute. 

The  Uncertainty  Over  the  Relationship  Between  Subsections  (a)  and 
(b) (1)  is  a  "Partnership  Buster" 

Section  7105(a)(1)  of  the  Statute  empowers  the  Authority  to 
provide  leadership  in  establishing  policies  and  guidance  under 
the  Statute.  The  parties,  the  Office  of  the  General  Counsel  and 
the  Authority  have  been  presented  with  a  pure,  clean  and  straight 
forward  legal  issue  which  will  remain  pure,  clean  and 


13  The  Office  of  the  General  Counsel  has  issued  an  advice 
memorandum,  available  to  the  public,  setting  forth  our  analysis 
on  this  issue. 

14  Nor  is  it  likely  that  the  Authority  will  be  afforded  the 
opportunity  to  address  the  relationship  between  subsection  (a) 
and  (b) (1)  in  any  negotiability  proceeding.  To  date,  the 
Authority  has  found  it  unnecessary  to  address  Executive  Order 
issues  whenever  they  have  been  raised.  See  e.g.  American 
Federation  of  Government  Employees,  Local  3434  and  National 

Aeronautics  and  Space  Administration.  Marshall  Space  Flight 

Center.  Alabama.  49  FLRA  382  (1994) (the  Authority  found  it 
unnecessary  to  address  the  union  claims  that  the  Executive  Order 
principles  should  be  considered  in  determining  whether  a  proposal 
excessively  interferes  with  a  section  7106  management  right  since 
the  proposal  did  not  constitute  an  arrangement  under  section 
7106(b)(3))  and  American  Federation  of  Government  Employees. 

Local  3172  and  U.S.  Department  of  Health  and  Human  Services. 

Social  Security  Administration.  Modesto.  California.  49  FLRA  302 
(1994) (the  Authority  found  it  unnecessary  to  address  the  union's 
contention  that  the  proposal  was  negotiable  under  subsection 
(b)  (1)  because  the  Authority  found  that  the  proposal  did  not 
excessively  interfere  with  a  subsection  (a)  right) . 
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straightforward  regardless  of  the  particular  facts  of  a 
dispute.15  Issuance  of  guidance  on  this  issue  in  a  general  ruling 
will  reduce  repetitive  litigation  and  provide  the  parties  with 
the  guidance  required  to  fulfill  their  responsibilities  under  the 
Executive  Order.  The  failure  to  issue  a  general  ruling  on  this 
major  policy  issue  will  lead  to  even  more  disputes,  litigation 
and  adversarial  relationships.  A  general  ruling  addressing  this 
important  issue  would  afford  the  Authority  the  opportunity  to 
consider  the  views  of  all  parties  while  allowing  the  decision  to 
be  judicially  reviewed. 

If  ever  an  issue  cried  out  for  a  general  ruling,  it  is  this 
issue.  Not  only  are  the  Federal  Labor  Relations  Authority's 
customers  faced  with  a  legal  issue  which  has  a  major  impact  on 
their  legal  rights  and  obligations  under  the  Statute,  even  more 
significantly,  the  Federal  Labor  Relations  Authority  is  faced 
with  a  legal  issue  which  has  a  critical  impact  on  the 
relationships  between  agencies  and  unions  which  have  been  charged 
by  the  President  to  change  the  nature  of  their  relationships  in 
order  to  improve  Government.  The  uncertainty  created  by  the 
D.C.  Circuit  analysis  calling  into  question  the  relationship 
between  subsections  (a)  and  (b) (1)  has  become  a  critical  barrier 
to  achieving  the  goals  of  the  Executive  Order  and  the  purposes 
and  policies  of  the  Statute.  As  the  entity  charged  with 
providing  leadership  and  guidance,  the  Authority  should  issue  a 
general  ruling  on  this  major  policy  issue  and  end  this 
uncertainty  and  the  negative  impact  it  is  having  on  our 
customers . 


Compare.  Order  Denying  Request  For  Major  Policy 
Issue.  46  FLRA  1335,  1337  (1993) (Authority  denied  a  FSIP  request 
for  a  ruling  on  a  major  policy  issue  where  the  extent  of  the 
rights  and  obligations  at  issue  "may  well  depend  on  the  facts  and 
circumstances  of  particular  cases.") 
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FLRA  NEWS 

A  NEWS  RELEASE  FROM  THE 

FEDERAL  LABOR  RELATIONS  AUTHORITY  •  WASHINGTON,  DC  •  20424 


Contact:  Paco  Martmez- Alvarez  FOR  IMMEDIATE  RELEASE 

202-482-6500  July  29,  1994 


RECENT  APPOINTMENTS  MADE  BY 
THE  FLRA  GENERAL  COUNSEL 

Joseph  Swerdzewski,  General  Counsel  of  the  Federal  Labor  Relations  Authority 
announced  the  appointment  of  DAVID  L.  FEDER  as  Deputy  General  Counsel;  CLYDE  B. 
BLANDFORD,  JR.,  as  Director  of  Operations  and  Resources  Management  for  the  Office  of 
the  General  Counsel  (OGC);  and  CAROL  WALLER  POPE  as  Executive  Assistant  to  the 
General  Counsel. 

Prior  to  his  appointment  as  Deputy  General  Counsel,  David  Feder  served  as  Assistant 
General  Counsel  for  Legal  Policy  and  Advice  in  the  Office  of  the  General  Counsel  since 
1981.  He  has  served  in  positions  of  increasing  responsibility  at  the  FLRA  and  its 
predecessor  Federal  Labor  Relations  Council.  Mr.  Feder  graduated  from  the  State 
University  of  New  York  at  Binghamton,  received  his  law  degree  from  Northeastern 
University  School  of  Law  in  Boston,  and  his  L.L.M.  in  Labor  Law  (with  honors)  from  New 
York  University  School  of  Law.  He  is  a  frequent  speaker,  lecturer  and  trainer  and  has 
published  numerous  articles  concerning  the  Federal  Service  Labor-Management  Relations 
Statute.  Mr.  Feder  served  on  the  National  Partnership  Council  Labor  Law  Reform  Working 
Group  and  has  facilitated  numerous  partnership  agreements  under  Executive  Order  12871. 
He  resides  in  Chesapeake  Beach,  Maryland. 

Clyde  B.  Blandford,  Jr.,  Director  of  Operations  and  Resources  Management  for  the 
OGC,  has  been  Director  of  Administration  at  the  FLRA  since  1986.  He  joined  the  FLRA  in 
1979  as  its  first  Director  of  Personnel.  Mr.  Blandford  began  his  Federal  career  with  the 
Department  of  the  Navy  as  personnel  management  specialist.  Subsequently,  he  was 
selected  as  Staff  Officer  and  Headquarter's  Personnel  Officer  for  the  Defense  Contract 
Audit  Agency.  In  1978  he  was  appointed  to  a  senior  staff  position  in  the  Bureau  of 
Executive  Personnel  at  the  U.S.  Civil  Service  Commission  and  its  successor  agency  the 
Office  of  Personnel  Management.  In  this  position  he  was  instrumental  in  the 
implementation  of  Title  IV  of  the  Civil  Service  Reform  Act  of  1978.  Mr.  Blandford  earned 
his  Bachelor  of  Science  degree  in  industrial  relations  from  the  University  of  Maryland,  and 
his  Master's  degree  from  Central  Michigan  University.  In  1985,  Mr.  Blandford  was 
selected  to  attend  the  Federal  Executive  Institute.  He  resides  in  Virginia. 

The  Executive  Assistant  to  the  General  Counsel,  Carol  Waller  Pope,  joined  the  FLRA  as 
an  attorney  in  the  Boston  Regional  Office.  Her  responsibilities  included  investigation  and 
litigation  of  unfair  labor  practice  charges.  She  has  been  the  recipient  of  numerous  Special 


[  MORE  ] 


Act  Service  Awards  and  in  1992,  was  awarded  a  Sustained  Superior  Service  Award. 

Prior  to  joining  the  FLRA,  she  served  as  an  attorney  with  the  U.S.  Department  of  Labor, 
Office  of  the  Solicitor,  Employee  Benefits  Division  in  Washington,  DC.  A  native  of 
Pittsburgh,  Ms.  Pope  graduated  from  Simmons  College  and  received  her  law  degree  from 
Northeastern  University  School  of  Law  in  Boston. 


FLRA  NEWS 

A  NEWS  RELEASE  FROM  THE 

FEDERAL  LABOR  RELATIONS  AUTHORITY  •  WASHINGTON,  DC  •  20424 

Contact:  Paco  Martinez-Alvarez  FOR  IMMEDIATE  RELEASE 

202-482-6500  July  25,  1994 

PHYLLIS  SEGAL  ASSUMES  LEADERSHIP  AT  FLRA 

Phyllis  Nichamoff  Segal  of  Boston,  Massachusetts,  was  confirmed  by  the  U.S.  Senate  to 
a  5-year  term  as  a  Member  of  the  Federal  Labor  Relations  Authority.  President  Clinton 
designated  her  Chair  of  the  Authority.  Ms.  Segal  replaces  Jean  McKee,  whose  term  expired 
July  1,  1994. 

As  her  term  began  this  morning,  Ms.  Segal  said:  "It's  exciting  to  take  the  helm  of  the 
FLRA  at  a  time  when  Federal  sector  labor  and  management  have  shown  such  a  strong 
interest  in  developing  better  relationships  --  an  interest  significantly  advanced  by  President 
Clinton's  Executive  Order  12871  and  his  National  Partnership  Council."  She  added  that  the 
FLRA's  challenge  is  "to  help  the  parties  establish  meaningful  partnerships,  and  provide  them 
with  a  stable  and  clear  understanding  of  their  respective  rights  and  responsibilities.  To  meet 
this  challenge,  my  vision  is  an  agency  that  practices  cooperation  and  communication  in  its 
own  work,  designs  and  carries  out  initiatives  to  further  its  mission,  and  efficiently  provides 
the  highest  quality  of  services  to  its  customers.  I  look  forward  to  working  with  the  highly 
skilled  and  dedicated  FLRA  staff  to  realize  this  vision." 

Prior  to  this  appointment,  Ms.  Segal  was  Senior  Mediator  and  Director  of  Employment 
Dispute  Resolution  Services  at  ENDISPUTE,  Inc.,  a  national  dispute  resolution  firm  providing 
mediation,  facilitation,  arbitration,  dispute  system  design  and  training  services.  She  was 
responsible  for  directing  employment  dispute  resolution  services,  mediating  disputes  and 
facilitating  dialogues  involving  employment,  business  relationships  and  public  policy. 

Before  joining  ENDISPUTE,  Ms.  Segal  practiced  law  for  eighteen  years  in  the  private  and 
public  sectors.  She  served  as  Deputy  Attorney  General  of  the  Massachusetts  Attorney 
General's  Office,  General  Counsel  of  the  Massachusetts  Executive  Office  of  Transportation 
and  Construction,  Legal  Director  of  the  NOW  Legal  Defense  and  Education  Fund,  and  a 
litigator  with  the  New  York  firm  of  Weil,  Gotshal  &  Manges. 

A  graduate  of  the  Georgetown  University  Law  Center  in  1973,  where  she  served  on  the 
law  review,  Ms.  Segal  attended  Brandeis  University  and  received  her  bachelor's  degree  with 
High  Honors  from  the  University  of  Michigan.  In  1982-83,  she  was  a  Public  Policy  Fellow  at 
the  Bunting  Institute  of  Radcliffe  College,  and  as  a  member  of  the  adjunct  faculty  of  New 
York  University  Law  School,  she  taught  a  seminar  on  Women  and  the  Law.  She  has  made 
presentations,  led  workshops,  and  published  numerous  articles  on  topics  including  judicial 
education,  work  and  family  issues,  constitutional  law,  discrimination  and  alternative  dispute 
resolution. 
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NEW  POLICIES  ON  SETTLEMENT  OF  ULP  ALLEGATIONS 
AND  PROSECUTORIAL  DISCRETION 

Joseph  Swerdzewski,  General  Counsel  of  the  Federal  Labor  Relations  Authority, 
announced  new  policies  on  the  settlement  of  unfair  labor  practice  allegations  and 
prosecutorial  discretion. 

After  considering  the  recommendations  of  a  work  group  consisting  of  Office  of  the 
General  Counsel  (OGC)  Regional  Office  and  Headquarters  managers  and  Regional  Office 
employees  represented  by  the  Union  of  Authority  Employees,  and  the  recommendations  of 
the  Authority's  seven  Regional  Directors,  General  Counsel  Swerdzewski  has  approved  two 
new  policies.  The  policies  also  are  responsive  to  the  results  of  the  OGC  customer  survey. 

The  settlement  policy  is  intended  to  maximize  the  effectiveness  of  the  Federal  Service 
Labor-Management  Relations  Statute  by:  seeking  settlements  that  enhance  the  relationship 
between  the  parties;  resolving  the  specific  issue  brought  before  the  FLRA  to  the  satisfaction 
of  the  parties;  involving  the  parties  in  developing  a  remedy  which  satisfies  their  legitimate 
interests  and  furthers  the  purposes  and  polices  of  the  Statute;  and  ensuring  that  the  FLRA  is 
expending  its  resources  on  meaningful  issues  and  the  Regional  Offices  are  abiding  by 
uniform  policies. 

The  prosecutorial  discretion  policy  is  intended  to  allow  the  Office  of  the  General 
Counsel  to  concentrate  on  more  important  cases  and  seek  more  innovative  and  creative 
remedies  that  enhance  the  effectiveness  of  the  Statute,  improve  the  parties'  relationship  and 
make  more  effective  use  of  the  Office  of  the  General  Counsel  resources.  The  Regional 
Directors  will  apply  the  same  established  criteria  to  the  particular  circumstances  of  each  case 
to  determine  if  litigation  is  warranted.  These  policies  complement  each  other  since  the  focus 
of  both  is  to  maximize  the  Statute  for  all  parties  through  the  most  effective  use  of  the  OGC 
resources.  These  policies  promote  the  vigorous  prosecution  of  violations  of  the  Statute  with 
meaningful  and  creative  remedies  when  the  parties,  with  the  Office  of  the  General  Counsel 
assistance,  are  unable  to  resolve  their  dispute.  General  Counsel  Swerdzewski  plans  to  hold 
town  meetings  for  participants  in  the  Federal  Labor-Management  Relations  Program  at 
Regional  and  subregional  office  cities  throughout  the  United  States.  Town  meetings  already 
have  been  held  in  Boston,  New  York,  Cleveland,  Denver,  Los  Angeles  and  San  Francisco. 
Meetings  will  be  scheduled  in  Philadelphia,  Washington,  D.C.,  Atlanta,  Chicago  and  Dallas 
this  calendar  year. 

Copies  of  the  policies  are  attached.  For  further  information  about  these  policies,  contact  an 
Authority  Regional  Director  at  one  of  the  Regional  Offices  or  Deputy  General  Counsel  David 
Feder,  at  202-482-6680,  ext.  203. 
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OFFICE  OF  THE  GENERAL  COUNSEL 


May  25,  1994 


MEMORANDUM 


TO: 


Regional  Directors 


FROM: 


Joe  Swerdzewski 
General  Counsel 


SUBJECT:  Settlement  Policy 


After  considering  the  recommendations  of  the  Maximizing  the 
Statute  Work  Group  and  the  Regional  Directors,  the  following  is 
my  policy  on  settlements. 


Policy 


The  General  Counsel  will  seek  settlements  that  enhance  the 
relationship  between  the  parties;  resolve  the  issues  that  have 
brought  the  parties  to  seek  FLRA  assistance;  and  further  the 
purposes  and  policies  of  the  Federal  Service  Labor-Management 
Relations  Statute. 

The  parties  will  be  involved  in  developing  the  remedy  which  best 
meets  the  interests  of  the  parties.  Remedies  will  not  be 
proposed  by  the  Regional  Offices  until  discussed  with  the 
parties.  Remedies  which  meet  the  needs  of  the  parties  and  which 
further  the  purposes  and  policies  of  the  Statute  will  be  explored 
even  if  not  substantially  similar  to  the  traditional  remedies 
ordered  by  the  Authority  after  litigation. 

Absent  unusual  circumstances,  bilateral  settlement  agreements 
will  be  approved  by  Regional  Directors.  Regional  Directors  have 
the  authority  to  approve  unilateral  settlement  agreements  in 
accordance  with  established  criteria  which  effectively  remedy  the 
allegations  of  the  complaint.  The  Office  of  the  General  Counsel 
will  seek  formal  settlement  agreements  in  cases  in  which  the 
Charged  Party  has  shown  a  deliberate  and  contumacious 
unwillingness  to  abide  by  the  reguirements  of  the  Statute. 


Objective 

This  policy  seeks: 

To  resolve  the  specific  issue  brought  before  the  FLRA  to  the 
satisfaction  of  the  parties; 

To  bring  the  parties  together  and  to  enhance  their 
relationship  by  resolving  underlying  disputes  while 
improving  the  parties'  relationship  and  their  communication. 

To  involve  the  parties  in  developing  a  remedy  which 
satisfies  the  legitimate  needs  of  the  parties  and  which 
promotes  the  purposes  and  policies  of  the  Statute. 

To  ensure  that  the  FLRA  is  expending  its  resources  on 
meaningful  issues  and  that  the  Regions  are  abiding  by 
uniform  policies. 

This  policy  provides  the  flexibility  for  parties,  with  Office  of 
the  General  Counsel  assistance,  to  craft  solutions  responsive  to 
the  particular  needs  of  our  customers.  Bilateral  settlement 
agreements  acceptable  to  the  parties  that  allow  for  creativity 
and  a  broad  range  of  solutions  will  be  approved  by  the  Regional 
Directors  if  not  otherwise  repugnant  to  the  purposes  and  policies 
of  the  Statute. 

This  policy  broadens  the  circumstances  in  which  unilateral 
settlements  will  be  approved  by  not  rigidly  requiring  the  same 
remedy  as  that  sought  at  hearing.  Settlements  will  focus  on  the 
ultimate  goal  of  the  Office  of  the  General  Counsel  of  enhancing 
the  bargaining  relationship  between  the  parties  by  seeking 
meaningful,  creative  remedies.  This  policy  may  lead  to  more 
litigation  when  it  is  determined  that  a  novel  and  creative  remedy 
is  required. 

Under  this  policy,  the  Regions  will  seek  formal  settlements,  to 
be  approved  by  the  FLRA  and  enforced  in  court,  when  other  avenues 
of  settlement  have  been  exhausted,  and  a  party  continues  to  be  a 
recidivist  violator  of  the  Statute. 

Background 

This  settlement  policy  is  issued  in  conjunction  with  the 
prosecutorial  discretion  policy  to  maximize  the  Statute  for  all 
parties.  The  Office  of  the  General  Counsel  has  been  criticized 
as  being  too  rigid  and  inflexible  in  seeking  and  approving 
settlements.  This  policy  provides  the  Regional  Directors  with 
the  flexibility  to  develop  new  and  innovative  approaches  to  meet 
the  needs  of  our  customers.  As  a  result  of  these  new  policies, 
the  Office  of  the  General  Counsel  will  be  able  to  concentrate  its 
resources  in  order  to  seek  better  and  more  meaningful  remedies. 
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Currently,  the  majority  of  the  unilateral  settlement  agreements 
approved  by  Regional  Directors  and  upheld  by  the  Office  of 
Appeals  are  substantially  similar  to  remedies  that  the  Regions 
seek  before  Administrative  Law  Judges  or  the  Authority.  The 
parties  may  not  routinely  be  involved  in  the  process  of 
developing  a  proposed  remedy.  There  have  been  few  variations 
concerning  scope  of  postings  of  remedial  Notices  and  the 
signatory  to  the  Notice.  Few  unilateral  settlement  agreements 
have  been  approved  without  a  remedial  Notice  posting.  This  policy 
provides  for  more  creativity  and  responsiveness  by  the  Regions  to 
the  parties'  needs.  Regional  Directors  will  involve  the  parties 
in  fashioning  novel  and  creative  remedies  which  address  and 
resolve  the  specific  underlying  disputes. 

This  policy  also  allows  for  formal  settlement  agreements, 
approved  by  the  FLRA  and  enforced  in  court,  in  those  situations 
where  past  informal  settlements  have  not  had  the  requisite 
deterrent  effect  on  future  violative  conduct. 

Implementation 

Regional  Directors  will  not  approve  any  settlements,  bilateral  or 
unilateral,  which  are  repugnant  to  the  Statute  (for  example,  a 
settlement  agreement  in  a  7116(a)(2)  discrimination  case  which 
provides  no  relief  to  the  individual  employee  discriminatee) . 
Regional  Directors  also  will  not  propose  remedies  without  first 
obtaining  input  from  the  parties  concerning  their  interests.  The 
Regions  will  not  be  restricted  to  seeking  remedies  which  are 
substantially  similar  to  the  traditional  remedies  ordered  after 
litigation. 

The  traditional  format  of  the  settlement  agreement  will  no  longer 
be  a  restriction  on  the  authority  of  a  Regional  Director  to 
approve  a  settlement  agreement.  Settlement  agreements  no  longer 
need  be  approved  on  FLRA  Forms  54,  55  ^  57  and  58  as  long  as  the 
agreement  indicates  that  the  Region  is  responsible  for  monitoring 
compliance  and  non-compliance  will  result  in  revocation  of  the 
settlement  agreement  and  issuance  of  a  complaint. 

Settlement  agreements  may  allow  for  limited  postings,  no 
postings,  a  posting  of  something  other  than  an  FLRA  Notice  To  All 
Employees  (such  as  a  memorandum  of  understanding,  letter, 
announcements  in  facility  newspapers  or  newsletters,  verbal 
announcements  to  individuals  or  groups  of  employees  etc.),  or 
whatever  creative  remedy  the  parties  agree  upon.  This  authority 
to  approve  such  creative  remedies  removes  the  current  restriction 
that  settlement  agreements  must  follow  a  specific  format, 
including  a  Notice  To  All  Employees,  signed  and  posted  for  a  60 
day  period. 
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This  policy  provides  for  creativity  by  the  Regions  and  the 
parties  in  framing  settlements  that  are  suitable  to  the  specifics 
of  each  case.  This  policy  allows  for  creative  remedies  which 
resolve  not  only  the  specific  issue  but  also  improves  broader 
relationship  issues.  Remedies  could  include  mandatory  training 
for  supervisors  or  union  officials,  specifying  the  names  of 
supervisors  or  union  officials  in  notices  who  committed  the 
violations,  communications  from  managers  to  supervisors  or  from 
union  presidents  to  stewards  regarding  their  obligations  under 
the  Statute,  ordering  parties  to  bargain  an  agreement  on  specific 
issues,  requiring  the  charged  party  to  pay  travel  and  per  diem 
for  bargaining  sessions,  and/or  the  use  of  time  tables  for 
bargaining . 

In  order  for  this  settlement  policy  to  be  consistently  and  fairly 
applied  by  the  Regions,  the  Regional  Directors  and  our  customers 
must  have  a  common  understanding  of  the  objective  criteria  which 
wiJLl  be  examined  to  determine  if  a  settlement  effectuates  the 
purposes  and  policies  of  the  Statute.  A  number  of  factors  are 
appropriate  for  consideration.  All  the  facts  and  circumstances 
present  in  a  particular  case  will  be  examined  under  these 
criteria  before  a  Regional  Director  determination  is  made  to 
approve  or  disapprove  a  settlement  agreement.  The  importance  of 
the  various  factors  will  vary  dependent  upon  the  particular 
circumstances  of  each  case.  These  factors  are  not  intended  to  be 
all  inclusive.  Special  circumstances  may  arise  which  should  be 
considered  before  a  determination  to  approve  or  disapprove  a 
settlement  is  made.  These  criteria  will  not  be  applied  in  a 
vacuum,  but  rather  in  conjunction  with  the  other  criteria  listed. 
For  example,  even  though  one  criteria  may  indicate  that  a 
unilateral  settlement  agreement  should  not  be  approved,  other 
criteria  may  outweigh  that  consideration  and  indicate  that  the 
settlement  in  the  totality  of  the  circumstances  would  effectuate 
the  purposes  and  policies  of  the  Statute.  Similarly,  even  though 
a  unilateral  settlement  agreement  may  provide  for  the  traditional 
remedy  which  the  Authority  has  ordered  in  similar  circumstances, 
all  the  criteria  should  be  considered  to  determine  whether  a 
novel  remedy  beyond  that  normally  granted  is  appropriate.  These 
are  the  basic  criteria  which  the  Regional  Directors  will  apply 
prior  to  approving  or  disapproving  a  unilateral  settlement 
agreement: 

1.  Does  the  agreement  remedy  the  specific  allegations  of 
the  complaint? 

2.  Does  the  agreement  remedy  the  specific  harm  caused  by 
the  violation  -  to  the  individual  and/or  the 
institution? 

3.  Has  the  charged  party  committed  the  same  or  similar 
violation  repeatedly? 
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4.  Does  the  agreement  enhance  the  relationship  of  the 
parties? 

5.  Has  the  Charging  Party  raised  valid  objections  to  the 
settlement? 

6.  What  purpose  does  the  settlement  serve? 

7.  What  are  the  benefits  of  litigation;  considering  the 
criteria  set  forth  under  prosecutorial  discretion: 
nature  of  the  violation;  harm  to  the  bargaining 
relationship;  harm  to  employees;  pattern  of  conduct; 
cure;  changed  circumstances;  and/or  precedential  value. 

8.  How  does  the  settlement  communicate  to  employees  their 
rights  under  the  Statute  and  communicate  to  affected 
employees  the  terms  of  the  settlement? 

9.  What  is  the  cost  (time,  resources  and  travel)  involved 
in  litigating  the  case,  in  relation  to  the  nature  of  the 
violation. 

10.  Does  a  non-admissions  clause  undermine  the 
effectiveness  of  the  remedy  under  all  the  circumstances 
of  the  case. 

Formal  settlement  agreements  should  be  sought  in  situations  in 
which  the  Charged  Party  has  demonstrated'  its  unwillingness  to 
abide  by  the  Statute.  Such  conduct  could  be  demonstrated  by 
repeatedly  violating  the  Statute  in  a  certain  area  of  law  (such 
as  bypass,  formal  discussion,  etc.),  even  though  the  Charged 
Party  has  signed  settlement  agreements ,,  posted  notices,  received 
training  and  other  creative  solutions  have  been  proposed  and 
accepted.  In  cases  involving  nationwide  bargaining  units  or 
consolidated  bargaining  units,  the  other  Regions  will  be  kept 
informed  of  the  status  of  proposed  formal  settlements. 

Although  a  Region  may  have  determined  that  a  formal  settlement  is 
the  appropriate  course  of  action,  the  parties  may  agree  to 
something  other  than  a  formal  settlement.  Normally,  a  Regional 
Director  will  not  approve  a  bilateral  settlement  agreement  at 
this  stage  of  the  proceeding.  However,  the  Regional  Director  may 
approve  a  Charging  Party's  withdrawal  request  based  on  the 
parties'  private  agreement  and  after  considering  the  above 
criteria . 
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UNITED  STATES  OF  AMERICA 

FEDERAL  LABOR  RELATIONS  AUTHORITY 
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(202)  482-6600  FAX:  (202)  482-6608 


OFFICE  OF  THE  GENERAL  COUNSEL 


May  25,  1994 


MEMORANDUM 


TO: 

FROM: 


Regional  Directors 


Joe  Swerdzewski 
General  Counsel 


SUBJECT:  Prosecutorial  Discretion 


After  considering  the  recommendations  of  the  Maximizing  the 
Statute  Work  Group  and  the  Regional  Directors,  the  following  is 
my  policy  on  prosecutorial  discretion. 


Policy 

The  Office  of  General  Counsel  will  exercise  discretion  to  dismiss 
meritorious  unfair  labor  practice  charges  when  litigation  would 
not  effectuate  the  purposes  and  policies  of  the  Statute.  The 
Regional  Directors  will  apply  the  same  established  criteria  to 
the  particular  circumstances  of  each  individual  case  to  determine 
if  litigation  is  warranted.  With  a  common  understanding  among 
our  customers  of  these  criteria  and  the  flexibility  within  these 
criteria,  the  Office  of  the  General  Counsel  will  be  able  to 
concentrate  its  limited  resources  on  vigorously  prosecuting 
cases,  including  seeking  appropriate  temporary  relief,  where  the 
parties,  with  the  Office  of  the  General  Counsel  assistance,  are 
unable  to  resolve  their  dispute. 


Objective 

The  proper  exercise  of  prosecutorial  discretion  is  essential  to 
the  establishment  of  a  sound  Federal  sector  labor-management 
relations  program.  In  view  of  the  rising  caseload  and  limited 
resources  of  the  Office  of  the  General  Counsel,  concentrating  on 
more  important  cases  and  seeking  more  innovative  and  creative 
remedies  enhances  the  effectiveness  of  the  Statute,  improves  the 
parties'  relationship  and  makes  more  effective  use  of  the  Office 
of  the  General  Counsel  resources. 


This  policy  is  issued  in  conjunction  with  the  settlement  policy 
)  to  maximize  the  Statute  for  all  parties.  Under  this 

prosecutorial  discretion  policy,  the  Office  of  the  General 
Counsel  will  focus  its  limited  resources  on  seeking  meaningful 
and  creative  remedies  for  violations  of  the  Statute  which  are 
more  responsive  to  the  needs  of  our  customers.  The  Office  of  the 
General  Counsel  also  will  focus  on  the  full  and  vigorous 
prosecution  of  violations  of  the  Statute  where  the  parties,  with 
the  Office  of  the  General  Counsel  assistance,  are  unable  to 
resolve  their  dispute.  This  vigorous  prosecution  will  encompass 
seeking  permission  from  the  Authority  to  seek  appropriate 
temporary  relief  in  more  situations. 


Background 

The  Office  of  General  Counsel  has  been  criticized  for  litigating 
cases  which  appear  to  be  trivial  or  moot,  thereby  wasting  the 
time  and  resources  of  both  the  FLRA  and  the  agencies  and  unions 
involved.  The  rise  in  the  number  of  unfair  labor  practice 
charges  filed  at  a  time  when  agency  budgets  (including  the 
FLRA ' s )  are  being  tightened  makes  it  increasingly  difficult  to 
justify  the  litigation  of  certain  matters,  even  though  there  may 
be  a  technical  violation  of  the  Statute,  when  that  litigation 
will  do  little  to  further  the  interests  of  the  Statute  or  improve 
the  parties'  relationship. 

While  the  Regional  Directors  always  have  had  the  discretion  to 
dismiss  charges,  absent  withdrawal,  because  their  prosecution 
would  not  effectuate  the  purposes  and  policies  of  the  Statute, 
there  has  been  no  published  guidance  to  the  Regional  Directors 
and  our  customers  setting  forth  how  prosecutorial  discretion 
should  be  exercised.  With  proper  and  standard  guidelines,  the 
Regions  will  be  able  to  focus  their  limited  resources  on  the  more 
important  disputes  and  the  parties  also  will  be  aware  of  those 
guidelines . 

While  the  Office  of  General  Counsel  will  dismiss  charges  of 
little  significance,  we  also  intend  to  prosecute  the  remaining 
cases  more  vigorously,  seeking  new  and  more  meaningful  remedies. 
We  also  intend  to  continue  our  efforts  to  resolve  disputes  at  the 
earliest  possible  stage  after  a  charge  is  filed  and  to  'continue 
our  efforts  to  assist  the  parties  in  improving  their 
relationships  with  the  ability  to  resolve  their  disputes  without 
the  necessity  for  third  party  involvement. 
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Implementation 

In  order  for  prosecutorial  discretion  to  be  consistently  and 
fairly  applied  by  the  Regions,  the  Regional  Directors  and  cur 
customers  must  have  a  common  understanding  of  the  criteria  which 
will  be  examined  to  determine  if  prosecution  of  a  case  maximizes 
the  Statute.  A  number  of  factors  are  appropriate  for 
consideration.  All  the  facts  and  circumstances  present  in  a 
particular  case  will  be  examined  under  these  criteria  before  a 
Regional  Director  determination  is  made  to  no  longer  process  a 
case  based  on  prosecutorial  discretion.  The  importance  of  the 
various  factors  will  vary  depending  upon  the  particular 
circumstances  of  each  case.  These  factors  are  not  intended  to  be 
all  inclusive.  Special  circumstances  may  arise  which  should  be 
considered  before  a  determination  to  dismiss  an  otherwise 
meritorious  charge  is  made.  These  criteria  will  not  be  applied 
in  a  vacuum,  but  rather  in  conjunction  with  the  other  criteria 
listed.  For  example,  even  though  one  criteria  may  indicate  that 
prosecutorial  discretion  should  be  invoked  in  a  particular  case, 
other  criteria  may  outweigh  that  consideration  and  indicate  that 
prosecution  of  the  violation  in  the  totality  of  the  circumstances 
would  effectuate  the  purposes  and  policies  of  the  Statute. 

These  are  the  basic  criteria  which  the  Regional  Directors  will 
apply  prior  to  dismissing  a  charge  because  its  further  processing 
would  not  effectuate  the  purposes  and  policies  of  the  Statute: 


1.  NATURE  OF  THE  VIOLATION 

What  is  the  seriousness  of  the  violation? 

Not  all  violations  of  the  Statute  are  at  serious  as  others. 
Similarly,  there  are  degrees  of  seriousness  within  the  same 
category  of  unfair  labor  practices.  Still  other  violations  are 
more  technical  in  nature.  The  magnitude  of  the  seriousness  of 
the  violation  will  be  taken  into  consideration  when  determining 
if  prosecutorial  discretion  should  be  exercised. 


2.  HARM  TO  THE  BARGAINING  RELATIONSHIP 

What  is  the  degree  and  nature  of  the  harm  to  the  union/agency  as 
an  institution? 

The  degree  and  nature  of  the  harm  to  the  union/agency  as  an 
institution  can  vary  widely  depending  on  the  particular 
circumstances.  A  violation  of  the  Statute  may  interfere  with  the 
union  as  an  institution  so  that  it  cannot  function  effectively  as 
an  exclusive  representative  or  interfere  with  an  agency  to  such  a 
degree  where  the  mission  cannot  be  accomplished.  Other 
violations  may  have  no  or  little  impact  on  the  union  or  the 
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agency  as  an  institution.  This  factor  will  be  examined  to 
determine  if  prosecution  is  warranted. 


3.  HARM  TO  EMPLOYEES 

What  is  the  degree  of  harm  to  employees  resulting  from  the 
violation? 

The  magnitude  of  the  harm  to  a  particular  employee  or  to 
employees  generally  caused  by  a  violation  may  also  vary 
substantially  depending  upon  the  particular  circumstances.  The 
harm  to  employees  caused  by  a  violation  is  another  factor  which 
will  be  examined  prior  to  invoking  prosecutorial  discretion. 


4.  PATTERN  OF  CONDUCT 

Has  the  same  or  similar  conduct  occurred  in  the  past? 

Repeated  violations  of  the  same  or  similar  conduct  normally  will 
not  be  viewed  the  same  as  isolated  unlawful  conduct. 

Distinctions  also  may  be  warranted  based  on  the  level  of  the 
individual  charged  with  committing  the  violation.  The  past 
history  of  the  charged  party  is  another  factor  to  be  considered 
when  determining  whether  litigation  would  further  the  purposes 
and  policies  of  the  Statute. 


5.  CURE 

Has  the  violation  been  cured  by  the  charged  party? 

Litigation  of  a  meritorious  charge  may  not  be  warranted  where  the 
charged  party  rescinds  the  violative  conduct  and  there  either  is 
no  identifiable  harm  caused  by  the  violation  or  the  charged  party 
has  voluntarily  mitigated  any  adverse  impact  caused  by  the 
violation.  Whether  a  violation  has  been  effectively  cured  is 
another  factor  which  will  be  examined  prior  to  exercising 
prosecutorial  discretion. 


6.  THE  REMEDY 

Is  there  an  appropriate  remedy  for  the  violation? 

Circumstances  may  be  present  which  preclude  an  effective  remedy. 
The  lack  of  the  need  for  an  affirmative  remedy  is  another  factor 
that  will  be  considered  in  exercising  prosecutorial  discretion. 
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7 .  CHANGED  CIRCUMSTANCES 

Have  circumstances  changed  since  the  violation  occurred  which 
render  litigation  inappropriate  or  render  the  dispute  moot? 

The  facts  existing  at  the  time  a  charge  is  filed  can  change  by 
the  time  an  investigation  is  completed  or  before  a  trial  is  held. 
The  Regional  Directors  also  will  examine  whether  changed 
circumstances  render  prosecution  of  a  case  no  longer  in 
furtherance  of  the  goals  of  the  Statute. 


8.  PRECEDENT 

Does  the  case  present  a  novel  issue  which  could  affect  the 
interpretation  and  application  of  the  Statute? 

A.fact  pattern  may  create  an  opportunity  to  establish  an 
important  legal  or  remedial  precedent  for  future  cases.  This 
factor  will  also  be  examined  when  making  prosecutorial  discretion 
determinations . 
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AT  URBANA-CHAMPAIGN 

MEMBER  ARMENDARIZ  REAPPOINTED  TO  THE  FLRA 


Tony  Armendariz  was  confirmed  by  the  U.S.  Senate  to  serve  as  a  Member 
of  the  Federal  Labor  Relations  Authority  for  a  full  5  year  term  expiring  on  July  29, 
1997.  Jean  McKee,  Chairman  of  the  FLRA,  administered  the  oath  of  office  in  a 
ceremony  held  at  the  Authority  on  October  16,  1992. 

Prior  to  joining  the  Authority,  Mr.  Armendariz  was  General  Counsel  of  the 
University  System  of  South  Texas  which  comprised  Corpus  Christi  State,  Texas 
A  &  I  and  Laredo  State  Universities.  After  the  University  System  merged  with 
Texas  A  &  M  University  System  in  1989,  Mr.  Armendariz  became  Assistant 
General  Counsel  in  charge  of  litigation  for  the  second  largest  university  system  in 
the  State  of  Texas.  For  4  years,  he  was  a  member  of  the  staff  of  the  Texas 
Attorney  General's  Office.  While  living  in  Caracas,  Venezuela,  Member  Armendariz 
was  associated  with  a  law  firm  and  also  represented  U.S.  companies  in  that 
country. 

He  holds  a  B.S.  degree  from  Trinity  University  in  San  Antonio,  a  J.D.  degree 
from  St.  Mary's  University  School  of  Law,  and  a  Master's  degree  in  Comparative 
Law  from  Southern  Methodist  University.  He  also  studied  law  at  the  School  of 
Law  of  the  Universidad  Catolica  Andres  Bello  in  Caracas. 
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Contact:  Paco  Martinez- Alvarez 
Tel.  (202)  382-0900 


FLRA  SOLICITOR  APPOINTED  AT  THE  FLRA 


Jean  McKee,  Chairman  of  the  Federal  Labor  Relations  Authority,  today  announced 
the  appointment  of  David  M.  Smith  as  FLRA  Solicitor.  Since  1986,  Mr.  Smith  had  served 
as  Chief  of  the  Civilian  Personnel  Branch  of  the  Army’s  Litigation  Division.  Prior  to  that, 
he  was  the  Labor  Counselor  and  Chief  of  Administrative  Law  and  Legal  Assistance  at 
Fort  Rucker,  Alabama. 

Mr.  Smith  graduated  with  a  Bachelor  of  Arts  Degree  from  the  University  of  Alabama 
and  received  his  J.D.  degree  from  the  University  of  Alabama  School  of  Law.  Upon 
graduation  from  law  school  and  admission  to  the  Alabama  State  Bar,  Mr.  Smith  served  as 
Captain  in  the  Army  Judge  Advocate  General’s  Corps  for  3  years  while  stationed  at 
Fort  Hood,  Texas.  He  is  recognized  to  practice  law  before  the  United  States  Supreme  Court 
and  numerous  federal  district  and  appellate  courts. 

The  Solicitor’s  Office  represents  the  Authority  in  proceedings  before  United  States 
courts,  including  the  Supreme  Court,  and  provides  legal  advice  to  the  Authority.  Mr.  Smith 
succeeds  Mr.  William  Persina  who  was  recently  appointed  as  a  senior  litigation  counsel  to 
the  Authority. 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Relating  to  the  Issuance  of  a  Policy 
Statement 

AGENCY:  Federal  Labor  Relations 
Authority. 

action:  Notice  relating  to  the  issuance 
of  a  policy  statement. 

summary:  This  notice  solicits  written 
comments  on  a  question  of  whether  the 
Federal  Labor  Relations  Authority 
should  issue  a  policy  statement 
requested  by  the  Federal  Service 
Impasses  Panel  regarding  an  agency’s 
obligation  to  continue  totooperate  in 
certain  impasse  proceedings  and,  if  the 
Authority  issues  such  statement,  what 
the  Authority’s  policy  should  be. 

DATES:  Written  comments  must  be 
submitted  by  the  close  of  business  on 
October  30, 1992,  to  be  considered. 
addresses:  Send  written  comments  to 
the  Federal  Labor  Relations  Authority, 
500  C  Street,  SW.,  room  213, 

Washington,  DC  20424. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  N.  Columna,  Director,  Case 
Control  Office,  500  C  Street.  SW.. 
Washington,  DC  20424,  (202)  382-0748. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Labor  Relations  Authority  was 
established  by  Reorganization  Plan  No. 

2  of  1978,  effective  January  1, 1979  (43 
FR  36037).  Since  January  11, 1979,  the 
Authority  has  conducted  its  operations 
under  the  Federal  Service  Labor- 
Management  Relation  Statute  (92  Stat. 
1192). 

The  Authority  has  received  a  request 
from  the  Federal  Service  Impasses  Panel 
that  it  issue  a  general  statement  of 
policy  or  guidance  in  accordance  with 
§  2429.4  of  its  rules  and  regulations. 
Interested  persons  are  invited  to  express 
their  views  in  writing  as  to  whether  the 
Authority  should  issue  a  policy 
statement  on  the  question  raised  by  the 
Panel,  and  if  the  Authority  issues  a 
statement,  what  the  Authority’s  policy 
should  be. 
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Notice 

To  Heads  of  Agencies,  Presidents  of 
Labor  Organizations  and  Other 
Interested  Persons: 

The  Authority  has  received  a  request 
from  the  Federal  Service  Impasses  Panel 
pursuant  to  §  2429.4  of  the  Authority's 
rules  and  regulations  (5  CFR  2429.4),  that 
the  Authority  address  a  major  policy 
issue  arising  in  a  case  before  the  Panel. 
The  specific  question,  as  stated  by  the 
Panel,  is  as  follows: 

Is  there  a  duty  on  the  part  of  an  agency  to 
continue  to  cooperate  with  impasse 
proceedings  if  a  question  concerning 
representation  arises  following  the  Panel’s 
assertion  of  jurisdiction  over  an  impasse? 

The  issue  before  the  Authority  at  this 
time  is  whether  a  policy  statement  on 
this  question  is  warranted,  and  if  the 
Authority  issues  a  policy  statement, 
what  the  policy  should  be.  In  conformity 
with  §  2427.4  of  our  rules  and 
regulations,  the  Authority  solicits  your 
views  on  these  matters  in  writing.  To 
receive  consideration,  such  views  must 
be  submitted  to  the  Authority  by  close 
of  business  on  October  30, 1992. 

Issued:  Washington,  DC,  September  24, 
1992. 

Federal  Labor  Relations  Authority. 

Jean  McKee, 

Chairman. 

Pamela  Talkin, 

Member. 

Tony  Armendariz, 

Member. 

[FR  Doc.  92-23699  Filed  9-29-92;  8:45  am) 
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GOODMAN  AND  KRUGER  TO  BE  REAPPOINTED  TO  PANEL 


On  May  13,  1992,  President  Bush  announced  his  intention  to 
reappoint  N.  Victor  Goodman  and  Daniel  H.  Kruger  as  members  of 
the  Federal  Service  Impasses  Panel.  Their  previous  terms 
having  expired  on  January  10,  1992,  the  President  will 
reappoint  them  for  5-year  terms  ending  January  10,  1997.  The 
seven-person  Panel,  an  entity  within  the  Federal  Labor 
Relations  Authority,  resolves  negotiation  impasses  between 
Federal  agencies  and  unions.  Chairman  Edwin  D.  Brubeck 
expressed  his  pleasure  at  having  the  two  experienced  members 
rejoining  the  Panel. 

Mr.  Goodman,  first  appointed  to  the  Panel  in  1982  by  President 
Ronald  Reagan,  practices  law  in  Columbus,  Ohio,  as  Co-Chairman 
of  the  Public  Law  Practice  Group  with  the  firm  of  Benesch, 
Friedlander,  Coplan  &  Aronoff.  On  April  3,  Mr.  Goodman 
received  the  Presidential  Medal  from  Miami  University  President 
Paul  G.  Pearson  for  his  long-time  support  of  higher  education 
in  Ohio.  Mr.  Goodman  currently  is  chairman  of  the  Managing  for 
the  Future  Task  Force,  convened  by  the  Ohio  Board  of  Regents  at 
the  request  of  Gov.  George  Voinovich,  to  examine  ways  Ohio's 
state  colleges  and  universities  can  deliver  their  services  more 
effectively  and  efficiently;  'Mr.  Goodman  also  is  Chairman  of 
the  Rickenbacker  Port  Authority,  responsible  for  the  operation 
of  the  Rickenbacker  Airport  and  associated  industrial  park  and 
Foreign  Trade  Zone. 

He  currently  is  Vice  Chairman  of  the  State  Underground  Parking 
Commisssion,  a  member  of  the  board  of  trustees  and  past 
President  of  the  Columbus  Symphony  Orchestra,  and  a  member  of 
the  Grant  Development  Foundation  of  the  Grant  Hospital  Medical 
Center  in  Columbus. 

Mr.  Goodman  is  a  former  member  of  the  Foreign  Service  Impasse 
Disputes  Panel,  where  he  served  from  1990  through  the  beginning 
of  this  year,  and  the  Ohio  Board  of  Regents,  where  he  served 
from  1976-1990. 

A  1957  graduate  of  Yale  University,  Mr.  Goodman  received  his 
law  degree  from  The  Harvard  Law  School  in  1961.  He  resides  in 
Bexley,  a  suburb  of  Columbus,  Ohio,  with  his  wife,  Elaine. 
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Dr.  Kruger,  also  first  appointed  in  1982,  has  been  associated 
with  the  Michigan  State  University  since  1957  when  he  helped 
establish  the  Graduate  School  of  Labor  and  Industrial 
Relations.  The  school  has  a  large  graduate  program  in  labor 
and  industrial  relations,  both  Masters  and  Ph.D.  From  1961  to 
1966  he  headed  its  Personnel  Management  Program  Service,  later 
becoming  the  Director  of  the  Training  Center  for  Employment 
Security  Personnel.  This  Center  trained  employment  security 
personnel  for  the  U.S.  Department  of  Labor  and  state  employment 
security  agencies  from  1968  through  1973.  He  has  been 
Professor  of  Industrial  Relations  since  1966  and  is  a  recipient 
of  the  Michigan  State  University  Distinguished  Faculty  Award. 

Active  as  a  factfinder  and  arbitrator  of  both  public  and 
private  labor  disputes,  Dr.  Kruger  has  also  served  as  chairman 
of  the  Michigan  Manpower  Commission.  His  advice  on  matters 
relating  to  manpower  has  been  sought  and  received  by  many 
groups,  including  a  number  of  Congressional  committees.  He 
also  has  written  3  books  and  more  than  200  articles  on  diverse 
industrial  relations  subjects. 

Dr.  Kruger  graduated  from  the  University  of  Richmond  in  1949 
with  a  B.A.  degree,  in  economics,  and  from  the  University  of 
Wisconsin  in  Madison  with  a  M.A.  degree  in  1951  and  a  Ph.D. 
degree  in  1954,  both  in  economics.  He  is  married  and  resides 
in  Grand  Ledge,  a  suburb  of  East  Lansing,  Michigan. 

Other  members  of  the  Federal  Service  Impasses  Panel,  all  of 
whom  serve  on  a  part-time  basis,  are  Chariman  Edwin  D.  Brubeck 
of  Indianapolis,  Indiana;  Roy  M.  Brewer  of  Tarzana,  California? 
Charles  A.  Kothe  of  Tulsa,  Oklahoma;  Susan  S.  Robfogel  of 
Rochester,  New  York;  and  John  R.  Van  de  Water  of  Anchorage, 
Alaska . 
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1EP03IT0RY 

n  The  Members  of  the  Federal  Labor  Relations  Authority 

closed  712  cases  during  fiscal  year  1991,  FLRA  Chairman  Jean 
v  (t|  i^o^cKee  announced.  Of  the  total  number  of  cases  closed,  268 

" . involved  exceptions  to  arbitration  awards,  213  were  unfair 

labor  practice  cases  and  196  were  negotiability  appeals. 
During  FY91,  the  Authority  received  502  cases.  At  the  end 
of  the  year,  the  Authority  had  an  inventory  of  247  cases,  a 
substantial  decrease  from  the  457  cases  pending  at  the  end 
|  of  FY90 . 

During  the  fiscal  year,  the  Authority  issued  several 
decisions  of  special  interest  to  the  Federal 
labor-management  community. 

In  NTEU  and  U.S.  Department  of  the  Treasury,  Internal 
Revenue  Service.  42  FLRA  No.  31  (September  27,  1991),  the 
Authority,  on  remand,  found  negotiable  a  proposal  which 
provided  that  the  parties'  negotiated  grievance  procedure 
would  constitute  the  internal  appeals  procedure  specified  by 
0MB  Circular  A-76  to  cover  "contracting-out"  disputes.  The 
case  had  been  remanded  by  the  Supreme  Court  to  the  U.S. 

Court  of  Appeals  for  the  D.C.  Circuit  to  consider  the  issue 
"or  await  [the  Authority's]  specification  ...  of  the 
particular  permissible  interpretation  of  'applicable  laws' 

(if  any)  it  believes  embraces  the  circular."  The  D.C. 

Circuit  remanded  the  case  to  the  Authority  which  found  that 
the  term  "applicable  laws"  in  section  7106(a)(2)  of  the 
Statute  includes  rules,  regulations  and  other  agency 
pronouncements  having  the  force  and  effect  of  law  and  that 
0MB  Circular  A-76  has  the  force  and  effect  of  law. 

The  Authority  in  NTEU,  Chapter  61.  and  Dep't  of  the 
Treasury,  IRS,  Albany  District.  39  FLRA  476  (1991) , 
addressed  the  test  for  determining  the  constitutionality  of 
regulations  involving  commercial  speech  by  Federal 
employees.  In  this  case,  the  Agency  denied  the  grievant's 


request  to  advertise  his  pre-approved  outside  employment  as 
an  attorney.  The  Arbitrator  found  that  the  denial,  which 
was  based  on  an  Agency  regulation,  violated  the  grievant's 
rights  under  the  Constitution  and  sustained  the  grievance. 
The  Authority  determined  that  the  four-prong  test  set  forth 
in  Central  Hudson  Gas  &  Elec.  Corp.  v.  Public  Serv.  Comm. . 

447  U.S.  557  (1980),  for  determining  the  constitutionality 
of  regulations  involving  this  type  of  speech  provides 
sufficient  flexibility  so  as  to  encompass  the  grievant's 
status  as  a  Federal  employee.  The  test  inquires  whether: 

(1)  the  expression  is  protected  by  the  First  Amendment, 

(2)  the  asserted  governmental  interest  is  substantial, 

(3)  the  regulation  directly  advances  the  governmental 
interest  asserted,  and  (4)  it  is  not  more  extensive  than  is 
necessary  to  serve  that  interest.  Applying  that  test,  the 
Authority  concluded  that  the  Agency  had  not  shown  that  the 
Arbitrator  violated  applicable  law  by  holding  that  the 
grievant's  First  Amendment  rights  were  violated  by  the 
Agency's  refusal  to  permit  him  to  advertise  his 
previously-approved  outside  practice  of  law. 

In  Small  Business  Administration.  Washington,  D.C.  and 
AFGE .  Council  228.  Local  2532.  38  FLRA  386  (1991),  the 
Authority  held  that  the  period  for  filing  exceptions  under 
section  7122(b)  of  the  Statute  and  section  2425.1  of  the 
FLRA' s  Rules  commences  on  the  date  a  written  arbitration 
award  is  served  on  the  party  and  that  in  order  to  be  final 
and  binding,  an  award  must  have  been  reduced  to  writing  and 
served.  In  so  holding,  the  Authority  emphasized  that  the 
transcription  can  be  minimal,  even  handwritten. 

The  Authority  in  AFGE,  Dep't  of  Education  Council  of 
AFGE  Locals  and  Dep't  of  Education.  Washington.  D.C.. 

38  FLRA  1068  (1990),  reviewed  the  negotiability  of  a 
proposal  requiring  the  Agency  to  establish  and  administer  a 
drug  testing  program  in  accordance  with  the  Constitution  and 
applicable  laws.  The  Authority  found  that,  although  the 
proposal  interferes  with  the  Agency's  right  to  determine  its 
internal  security  practices,  the  proposal  is  a  negotiable 
appropriate  arrangement  under  section  7106(b)(3)  because  it 
does  not  excessively  interfere  with  that  right. 
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Jerry  L.  Calhoun  assumed  the  duties  as  Chairman  of  the  Federal 
Labor  Relations  Authority  on  December  16,  1985,  after  Presidential 
nomination  and  Senate  confirmation.  The  Authority  is  an  independent 
agency  in  the  Executive  Branch  charged  with  providing  leadership  in 
establishing  policies  and  guidance  relating  to  the  Federal  Service 
Labor-Management  Relations  Statute.  Additionally,  the  Authority  plays 
an  adjudicative  role  in  the  resolution  of  federal  sector  labor 
relations  matters.  As  Chairman,  Mr.  Calhoun  is  the  chief  executive 
and  administrative  officer  of  the  Federal  Labor  Relations  Authority. 

In  his  capacity  as  Chairman  of  the  Authority,  Mr.  Calhoun  also  serves 
as  Chairperson  of  the  Foreign  Service  Labor  Relations  Board  which 
administers  the  conduct  of  elections  and  resolution  of  labor 
management  disputes  as  they  relate  to  foreign  service  personnel. 

Prior  to  his  appointment  to  the  Authority,  Mr.  Calhoun  was 
Principal  Deputy  Assistant  Secretary  of  Defense  for  Manpower, 
Installations  and  Logistics.  Following  a  major  reorganization, 

Mr.  Calhoun  became  the  Acting  Assistant  Secretary  of  Defense  for 
Force  Management  and  Personnel  (formerly  Manpower,  Installations  and 
Logistics).  His  personnel  and  force  management  responsibilities 
included  military  and  civilian  personnel  policy  and  management, 
labor-management  relations,  recruiting  and  training  of  active  and 
Reserve  forces,  and  mobilization  planning.  Additionally,  he  was 
responsible  for  various  programs  within  the  Defense  Department 
involving  energy,  environment,  safety,  occupational  health,  equal 
opportunity  and  education  of  military  and  civilian  dependents  overseas 
as  well  as  all  logistics  issues,  including  planning  and  construction 
of  installation  facilities  worldwide.  Prior  to  that  assignment, 

Mr.  Calhoun  served  as  Deputy  Assistant  Secretary  of  Defense  for 
Civilian  Personnel  Policy  and  Requirements,  also  with  the  Department 
of  Defense. 

Before  his  appointment  to  the  Federal  service,  Mr.  Calhoun  was 
Manager  of  Industrial  and  Labor  Relations  with  the  Boeing  Commercial 
Airplane  Company  in  Seattle,  Washington,  where  he  held  a  variety  of 
personnel  management  positions  spanning  a  period  of  14  years. 

In  addition  to  experience  in  private  industry,  he  has  taught  on 
the  faculty  of  the  University  of  Washington  School  of  Business  in  the 
areas  of  labor-management  relations  and  human  resource  systems. 

Mr.  Calhoun  was  born  in  Ludlow,  Mississippi  on  September  9,  1943. 
He  graduated  from  Seattle  University  in  1967  with  a  B.A.  degree  in 
Political  Science  and  Economics  and  received  an  M.A.  degree  from  the 
University  of  Washington  in  Financial  Management.  Additionally,  he 
has  done  post  graduate  work  at  Arizona  State  University  School  of  Law 
and  Public  Administration,  Stanford  University  School  of  Business 
Administration  and  the  University  of  Michigan  School  of  Business 
Administration. 
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STATEMENT  ON  MAJOR  POLICY  ISSUE_ December  2,  1976 


FLRC  No.  75P-2 


Pursuant  to  section  4(b)  of  the  Order  and  section  2410.3  of  the  Council's 
rules  of  procedure  (5  CFR  2410.3),  the  Council,  as  previously  announced, 
determined  to  provide  a  major  policy  statement  on  the  following  issue 
found  by  the  Council  to  have  general  application  to  the  Federal  labor- 
management  relations  program: 

Does  an  employee  in  a  unit  of  exclusive  recognition  have  a 

protected  right  under  the  Order  to  assistance  (possibly 

including  personal  representation)  by  the  exclusive  repre¬ 

sentative  when  he  is  summoned  to  a  meeting  or  interview  with 
agency  management,  and,  if  so,  under  what  circumstances  may 

such  a  right  be  exercised? 

Concurrently,  in  conformity  with  section  2410.6  of  its  rules  (5  CFR  2410.6), 
the  Council  solicited  the  written  views  of  interested  parties. 

Upon  careful  consideration  of  the  responses  submitted  to  the  Council,  and 
after  thorough  analysis  of  the  subject  major  policy  issue,  the  Council 
concluded,  for  reasons  fully  detailed  in  its  statement,  that: 

1.  An  employee  in  a  unit  of  exclusive  recognition  has  a  protected  right 
under  the  last  sentence  of  section  10(e)  of  the  Order  to  the  assistance 

or  representation  by  the  exclusive  representative,  upon  the  request  of  the 
employee,  when  he  is  summoned  to  a  formal  discussion  with  management 
concerning  grievances,  personnel  policies  and  practices,  or  other  matters 
affecting  general  working  conditions  of  employees  in  the  unit;  and 

2.  An  employee  in  a  unit  of  exclusive  recognition  does  not  have  a  protected 
right  under  the  Order  to  assistance  or  representation  at  a  nonformal 
investigative  meeting  or  interview  to  which  he  is  summoned  by  management; 
but  such  right  may  be  established  through  negotiations  conducted  by  the 
exclusive  representative  and  the  agency  in  accordance  with  section  11(a) 

of  the  Order. 
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WASHINGTON,  D.C.  20415 


FLRC  No.  75P-2 


STATEMENT  ON  MAJOR  POLICY  ISSUE 


As  previously  announced,  the  Council  determined,  pursuant  to  section  4(b) 
of  the  Order  and  section  2410.3  of  its  rules  of  procedure  (5  CFR  2410.3), 
to  provide  a  major  policy  statement  on  the  following  issue  which  the 
Council  found  has  general  application  to  the  Federal  labor-management 
relations  program: 

Does  an  employee  in  a  unit  of  exclusive  recognition  have  a 
protected  right  under  the  Order  to  assistance  (possibly 

including  personal  representation)  by  the  exclusive  repre¬ 

sentative  when  he  is  summoned  to  a  meeting  or  interview  with 
agency  management,  and,  if  so,  under  what  circumstances  may 

such  a  right  be  exercised? 

Concurrently,  in  accordance  with  section  2410.6  of  its  rules  (5  CFR  2410.6), 
the  Council  invited  all  interested  parties  to  express  their  views  in  writing 
with  regard  to  the  manner  in  which  the  issue  should  be  resolved.  The 
responses  submitted  to  the  Council,  including  those  from  major  agencies  and 
labor  organizations,  were  most  thorough  and  helpful  and  have  been  carefully 
considered . 

The  provisions  of  the  Order  which  are  immediately  relevant  to  the  resolution 
of  the  above-stated  issue  are  contained  in  sections  1(a)  and  10(e),  as 
follows 

Section  1.  Policy,  (a)  Each  employee  of  the  executive  branch  of 
the  Federal  Government  has  the  right,  freely  and  without  fear  of 
penalty  or  reprisal,  to  form,  join,  and  assist  a  labor  organiza¬ 
tion  or  to  refrain  from  any  such  activity,  and  each  employee  shall 

1/  Section  7(d)(1)  of  the  Order,  which  refers  to  an  employee’s  "choosing 
his  own  representative  in  a  grievance  or  appellate  action,"  is  not  apposite, 
since,  as  the  Council  has  previously  held,  that  section  does  not  grant  an 
employee  any  right  to  union  representation,  but  merely  ensures  that 
exclusive  recognition  does  not  prevent  an  employee  from  selecting  his  own 
representative  (except  under  a  negotiated  grievance  procedure)  if  such  right 
is  granted  elsewhere  under  law  or  regulation.  Internal  Revenue  Service, 
Chicago  District,  A/SLMR  No.  279,  FLRC  No.  73A-32  (Oct.  22,  1974),  Report 
No.  58. 
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be  protected  in  the  exercise  of  this  right.  .  .  .  The  head  of 
each  agency  shall  take  the  action  required  to  assure  that 
employees  in  the  agency  are  apprised  of  their  rights  under  this 
section,  and  that  no  interference,  restraint,  coercion,  or 
discrimination  is  practiced  within  his  agency  to  encourage  or 
discourage  membership  in  a  labor  organization. 


Sec.  10.  Exclusive  recognition. 


(e)  When  a  labor  organization  has  been  accorded  exclusive 
recognition,  it  is  the  exclusive  representative  of  employees  in 
the  unit  and  is  entitled  to  act  for  and  negotiate  agreements 
covering  all  employees  in  the  unit.  It  is  responsible  for 
representing  the  interests  of  all  employees  in  the  unit  without 
discrimination  and  without  regard  to  labor  organization  member¬ 
ship.  The  labor  organization  shall  be  given  the  opportunity  to 
be  represented  at  formal  discussions  between  management  and 
employees  or  employee  representatives  concerning  grievances, 
personnel  policies  and  practices,  or  other  matters  affecting 
general  working  conditions  of  employees  in  the  unit . 

For  convenience  in  considering  whether  an  employee  has  a  right  under  these 
provisions  of  the  Order  to  assistance  or  representation  by  the  exclusive 
representative,  when  he  is  called  to  meet  with  management,  we  shall 
consider  the  problem  first  with  respect  to  formal  discussions  between  the 
employee  and  management,  and  next  with  respect  to  nonformal  discussions 
(particularly  investigative  interviews)  initiated  by  management  officials.— 

1.  Formal  discussions  conducted  by  management.  Section  10(e)  of  the  Order, 
in  the  last  sentence  thereof,  specifically  requires  that  an  agency  afford 
the  exclusive  representative  an  opportunity  to  be  represented  at  any  formal 
discussion  between  management  and  an  employee  concerning  grievances,  person¬ 
nel  policies  and  practices,  or  other  matters  affecting  general  working 
conditions  of  employees  in  the  unit.  While  this  right  of  representation  at 
formal  meetings  plainly  inures  to  the  union,  we  are  of  the  opinion  that  the 
employee  involved  likewise  is  vested  with  a  derivative  or  companion  right 
to  insist  that  the  agency  fulfill  its  express  obligation  under  the  Order, 
when  the  employee  deems  such  representation  imperative  for  the  protection 
of  his  own  employment  interests. 

Our  conclusion  in  this  regard  is  compelled  by  the  clear  intent  and  purpose 
of  the  last  sentence  of  section  10(e)  itself.  For  that  sentence  of  the 

2/  Our  concern  here  is  with  the  duty,  if  any,  of  the  agency  under  the  Order 
to  permit  union  representation  when  requested  by  the  employee,  not  with  such 
ancillary  questions  as  the  obligation  of  the  union  to  represent  the  employee, 
the  negotiability  of  proposed  waivers  of  any  employee  right  to  union 
representation,  or  the  like. 
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Order  was  manifestly  designed  to  provide  the  union  with  the  opportunity  to 
safeguard  the  interests  of  unit  employees  at  formal  meetings  held  by  manage¬ 
ment  with  those  employees  concerning  grievances,  personnel  policies  and 
practices,  or  other  matters  affecting  general  working  conditions.  And  it 
would  be  wholly  inconsistent  with  that  purpose  to  prohibit  the  immediate 
beneficiaries  of  that  protection  from  invoking  the  agency’s  obligation 
under  the  Order  to  sanction  union  representation,  if  the  agency  wishes  to 
proceed  with  such  meetings 

Accordingly,  we  hold  that  an  employee  has  a  protected  right  under  the  last 
sentence  of  section  10(e)  of  the  Order  to  the  assistance  or  representation 
by  the  exclusive  representative,  upon  the  employee’s  request,  when  he  is 
summoned  to  a  formal  discussion  with  management  concerning  grievances, 
personnel  policies  and  practices,  or  other  matters  affecting  general  work¬ 
ing  conditions  of  employees  in  the  unit. 

2.  Nonformal  meetings  or  interviews  held  by  management.  Unlike  the  express 
provisions  relating  to  formal  discussions,  section  10(e)  provides  no  right 
of  a  union  to  representation  at  nonformal  meetings  or  interviews  held  by 
management  with  an  employee  (absent  agreement  of  the  parties)  ,4/  and  there¬ 
fore  no  derivative  or  companion  right  of  an  employee  to  such  assistance  or 
representation  may  be  predicated  on  that  section  of  the  Order.  However, 
the  question  remains  whether  section  1(a)  of  the  Order  may  be  deemed  to 
grant  an  employee  any  such  right  to  representation  at  nonformal  meetings  or 
interviews  held  by  management  with  an  employee  particularly  at  nonformal 
investigative  interviews  called  by  management  with  the  employee. 

Section  1(a),  as  here  pertinent,  grants  each  employee  "the  right,  freely 
and  without  fear  of  penalty  or  reprisal,  to  form,  join,  and  assist  a  labor 
organization,  or  to  refrain  from  any  such  activity,"  and  guarantees  that 
"each  employee  shall  be  protected  in  the  exercise  of  this  right."  In  our 
opinion,  these  provisions  fail  to  establish  any  right  of  an  employee  to 
union  assistance  or  representation  at  a  nonformal  investigative  interview 


_3/  Our  determination  as  to  an  employee’s  right  to  union  assistance  or 
representation  at  a  formal  discussion  concerning  matters  adverted  to  in 
the  last  sentence  of  section  10(e)  is  consonant  with  the  result  reached 
by  the  Assistant  Secretary  in  U.S.  Department  of  the  Army,  Transportation 
Motor  Pool,  Fort  Wainwright,  Alaska,  A/ SLMR  No.  278  (June  25,  1973),  and 
related  cases,  although  we  do  not  adopt  the  reasoning  relied  upon  by  the 
Assistant  Secretary  in  reaching  that  result.  See  United  States  Department 
of  the  Navy,  Naval  Ordnance  Station,  Louisville,  Kentucky,  A/SLMR  No.  400, 
FLRC  No.  74A-54  (Oct.  23,  1975),  Report  No.  87.  This  result,  which  has 
not  been  questioned  in  any  appeal  before  the  Council,  has  been  tacitly 
recognized  by  the  Federal  community  over  an  extended  period  of  time  and  no 
persuasive  reason  has  been  advanced  for  reaching  a  contrary  result  in  the 
instant  proceeding. 

4 _/  As  the  Council  has  previously  decided,  the  right  of  a  union  to  be 
afforded  the  opportunity  to  be  represented  at  a  discussion  between  manage¬ 
ment  and  employees  (unless  otherwise  agreed  to  by  the  parties)  is  confined 
to  the  circumstances  set  forth  in  the  last  sentence  of  section  10(e). 
National  Aeronautics  and  Space  Administration  (NASA),  Washington,  D.C., 

A/SLMR  No.  457,  FLRC  No.  74A-95  (Sept.  26,  1975),  Report  No.  84. 
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or  meeting  conducted  by  management  on  matters  of  individual  concern  to 
that  particular  employee. 

Clearly,  nothing  in  the  literal  wording  of  section  1(a)  refers  either  to 
union  attendance  at  a  meeting  or  interview  between  employees  and  manage¬ 
ment  or  to  any  employee  right  to  request  such  union  attendance  when 
summoned  to  a  meeting  or  interview  by  management.  Rather,  the  subject 
provisions  are  expressly  confined  to  the  employee's  right  to  organize, 
become  a  member  of,  and  support,  that  organization,  or  to  refrain  from 
any  such  activity. 

Moreover,  the  stated  purposes  of  the  Order  would  not  be  effectuated  by  an 
interpretation  of  section  1(a)  to  afford  such  right  of  an  employee  to  union 
assistance  or  representation  at  a  nonformal  investigative  interview  or 
meeting  regarding  his  own  possible  misconduct  and  without  immediate  signifi¬ 
cance  to  the  employment  interests  of  other  personnel  in  the  bargaining  unit. 
Thus,  the  preamble  of  the  Order,  insofar  as  it  pertains  to  individual 
employees,  refers  merely  to  their  participation  "in  the  formulation  and 
implementation  of  personnel  policies  and  practices,"  and  to  the  finding 
that  such  participation  should  be  improved  through  proper  relations  between 
"labor  organizations  and  management  officials."^/  While  the  Order 
therefore  seeks  to  enhance  employee  participation,  particularly  through 
their  exclusive  representative,  in  the  formulation  and  implementation  of 


5/  The  preamble  of  the  Order  reads  in  full: 

WHEREAS  the  public  interest  requires  high  standards  of  employee 
performance  and  the  continual  development  and  implementation  of 
modern  and  progressive  work  practices  to  facilitate  improved  employee 
performance  and  efficiency;  and 

WHEREAS  the  well-being  of  employees  and  efficient  administration  of 
the  Government  are  benefited  by  providing  employees  an  opportunity 
to  participate  in  the  formulation  and  implementation  of  personnel 
policies  and  practices  affecting  the  conditions  of  their  employment; 
and 

WHEREAS  the  participation  of  employees  should  be  improved  through  the 
maintenance  of  constructive  and  cooperative  relationships  between 
labor  organizations  and  management  officials;  and 

WHEREAS  subject  to  law  and  the  paramount  requirements  of  public  ser¬ 
vice,  effective  labor-management  relations  within  the  Federal  service 
require  a  clear  statement  of  the  respective  rights  and  obligations  of 
labor  organizations  and  agency  management: 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  the 
Constitution  and  statutes  of  the  United  States,  including  sections  3301 
and  7301  of  title  5  of  the  United  States  Code,  and  as  President  of  the 
United  States,  I  hereby  direct  that  the  following  policies  shall  govern 
officers  and  agencies  of  the  executive  branch  of  the  Government  in  all 
dealings  with  Federal  employees  and  organizations  representing  such 
employees . 
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personnel  policies  and  practices,  no  intent  is  reflected  to  afford  union 
representation  at  a  nonformal  investigative  interview  or  meeting  where 
such  right  of  the  employee  has  not  been  established  as  a  personnel  policy 
or  practice  of  the  agency  involved. 

Furthermore,  as  to  the  purposes  of  the  Order,  a  detailed  framework  of 
statutes  and  regulations  already  protects  an  employee  in  the  Federal 
program  against  arbitrary  action  by  an  agency  when  serious  misconduct  is 
alleged.  Thus,  for  example,  adverse  actions  sought  to  be  taken  by  agencies 
against  employees  (i.e.,  removals,  suspensions  for  more  than  30  days, 
furloughs  without  pay,  or  reductions  in  rank  or  pay)  are  subject  to  the 
rigid  requirements  of  5  U.S.C.  Chapters  75  and  77,6/  ancj  Qf  ppn  Supplement 
990-1,  Parts  752  and  772,  the  latter  specifically  including  the  right  of 
representation  upon  appeal  to  the  Commission  from  agency  actions.—  And 
in  matters  not  covered  by  statutory  appeals  procedures,  and  not  otherwise 
in  conflict  with  statutes  or  the  Order,  negotiated  grievance  procedures, 
including  binding  arbitration,  are  sanctioned  for  employee  protection 
under  section  13  of  the  Order.  Consequently,  no  substantial  purpose  of  the 
Order  would  be  served  by  an  interpretation  of  section  1(a)  to  include  the 
right  of  an  employee  to  union  representation  or  assistance  at  a  nonformal 
investigative  interview  or  meeting  to  which  he  is  called  by  management. 

To  repeat,  therefore,  an  employee  in  a  unit  of  exclusive  recognition  does 
not  have  a  protected  right  under  the  Order  to  assistance  or  representation 
at  a  nonformal  investigative  meeting  or  interview  to  which  he  is  summoned 
by  management.—' 


6 J  Certain  provisions  of  the  Code  applicable  to  veterans  were  extended  to 
all  employees  in  the  competitive  service  under  section  22  of  the  Order. 

Tj  FPM  Supplement  990-1,  Part  772,  section  772.307(c),  provides: 

(c)  Hearing  procedures.  (1)  An  appellant  is  entitled  to  appear  at 
the  hearing  on  his  appeal  personally  or  through  or  accompanied  by 
his  representative  .... 

8/  Cf_.  Department  of  Defense,  National  Guard  Bureau,  Texas  Air  National 
GuardT  A/SLMR  No.  336,  FLRC  No.  74A-11  (June  18,  1974),  Report  No.  54;  and 
Internal  Revenue  Service,  Washington,  D.C. ,  Assistant  Secretary  Case 
No.  22-4056 (CA) ,  FLRC  No.  74A-23  (Oct.  22,  1974),  Report  No.  58.  The 
decision  of  the  U.S.  Supreme  Court  in  NLRB  v.  Weingarten,  420  U.S.  251 
(1975),  upholding  the  right  of  an  employee  to  union  representation  at  an 
investigative  interview  under  section  7  of  the  Labor-Management  Relations 
Act  (29  U.S.C.  157)  clearly  does  not  compel  a  contrary  determination. 

Apart  from  other  considerations,  the  literal  provisions  and  stated  purposes 
of  the  Order  are  dissimilar  from  those  of  the  LMRA  relied  upon  by  the  Court 
in  its  decision.  Moreover,  the  Council,  and  not  the  NLRB,  is  the  agency 
charged  by  the  President  under  section  4(b)  with  the  authority  to  "administer 
and  interpret"  the  provisions  of  the  Order,  so  the  Council  is  without 
obligation  to  accord  the  special  deference  to  the  NLRB  ruling  in  Weingarten 
which  the  Court  stressed  as  a  basis  for  its  decision  upon  appeal  in  that 


case . 
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Before  concluding,  and  to  avoid  any  misunderstanding,  we  must  emphasize 
that,  although  the  Order  does  not  establish  a  right  to  union  assistance  or 
representation  at  an  investigative  interview  or  meeting,  the  parties  are 
of  course  free  to  agree  to  establish  such  right  in  negotiations  conducted 
in  accordance  with  section  11(a)  of  the  Order.  Indeed,  such  negotiations 
would  be  fully  consonant  with  and  implementive  of  the  expanded  scope  of 
bargaining  sought  to  be  accomplished  by  E.O.  11838,  issued  on  February  6, 
1975,  and  would  properly  relegate  to  the  bargaining  table  the  definition, 
conditions,  and  reach  of  the  subject  right,  to  the  extent  consistent  with 
statute  and  the  Order. 


Conclusion 


Accordingly,  as  set  forth  above,  we  find  that: 

1.  An  employee  in  a  unit  of  exclusive  recognition  has  a  protected  right 
under  the  last  sentence  of  section  10(e)  of  the  Order  to  the  assistance  or 
representation  by  the  exclusive  representative,  upon  the  request  of  the 
employee,  when  he  is  summoned  to  a  formal  discussion  with  management 
concerning  grievances,  personnel  policies  and  practices,  or  other  matters 
affecting  general  working  conditions  of  employees  in  the  unit:  and 

2.  An  employee  in  a  unit  of  exclusive  recognition  does  not  have  a  protected 
right  under  the  Order  to  assistance  or  representation  at  a  nonformal  investi¬ 
gative  meeting  or  interview  to  which  he  is  summoned  by  management;  hut  such 
right  may  be  established  through  negotiations  conducted  by  the  exclusive 
representative  and  the  agency  in  accordance  with  section  11(a)  of  the  Order. 

By  the  Council. 


Issued:  December  2,  1976 


. 


- 
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UNITED  STATES 


FEDERAL  LABOR  RELATIONS  COUNCIL 

1900  E.  STREET,  N.W.  WASHINGTON,  D.C.  20415 


Number  113  REQUESTS  FOR  INTERPRETATIONS  AND  POLICY  STATEMENTS  November  9,  1976 


FLRC  No.  76P-1 


The  Association  of  Academy  Instructors  requested  a  statement  on  a 
major  policy  issue  which,  according  to  its  submission,  arose  out 
of  a  conflict  between  the  Association  and  the  Federal  Aviation 
Administration  concerning  the  rights  of  employees  during  a  security 
investigation.  The  submission  reflects  that  the  Association  filed, 
but  subsequently  withdrew  an  unfair  labor  practice  complaint  with 
respect  to  the  matters  at  issue. 


Council  action  (October  6,  1976).  The  Council  decided  that  the 
question  presented  by  the  Association's  request — in  effect,  whether 
the  investigation  referred  to  in  the  request  was  conducted  in 
derogation  of  rights  guaranteed  employees  under  law,  the  regulations 
of  appropriate  authorities,  including  the  Federal  Personnel  Manual, 
or  the  Order — did  not  satisfy  the  considerations  governing  the  issu¬ 
ance  of  policy  statements  set  forth  in  the  Council's  rules,  partic¬ 
ularly  section  2410.3(b)(1),  since  it  could  more  appropriately  be 
resolved  by  other  means.  Accordingly,  the  Council  denied  the 

Association's  request.  (Decision  letter  attached.)  JAN  1  ^  V&l  I 


FLRC  No.  76P-2 


of.  ILL,  LlBR- 


The  National  Association  of  Government  Employees  requested  an  inter¬ 
pretation  of  the  provisions  of  section  15  of  the  Order,  as  amended, 
requiring  agency  approval  or  disapproval  of  a  negotiated  agreement 
within  45  days  from  the  date  of  its  execution,  and  a  specific  appli¬ 
cation  of  those  provisions  to  the  facts  of  a  specific  dispute  arising 
out  of  the  submission  of  a  negotiated  agreement  to  the  National  Guard 
Bureau  for  approval  pursuant  to  section  15. 


Council  action  (October  8,  1976).  The  Council  decided  that  in  light 
of  the  clear  and  unambiguous  language  of  section  15,  as  well  as  the 
detailed  explanation  of  its  meaning  which  was  contained  in  the  Report 
and  Recommendations  of  the  Council  which  led  to  the  amendments  in 
section  15,  to  the  effect  that  the  agency  must  act  within  45  days  to 
notify  the  union  of  its  approval  or  disapproval  of  the  agreement,  the 
request  did  not  meet  the  requirements  of  section  2410.3(b)(6)  of  the 
Council's  rules.  That  is,  the  request  did  not  demonstrate  that 
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section  15  generally  is  so  ambiguous  as  to  require  the  issuance  of  a 
general  explanatory  interpretation  by  the  Council  and  thereby  to 
promote  the  purposes  of  the  Order.  Moreover,  as  to  the  application 
of  section  15  to  a  specific  set  of  circumstances,  the  Council  decided 
that  the  request  did  not  satisfy  the  considerations  governing  the 
issuance  of  interpretations  set  forth  in  the  Council’s  rules,  partic¬ 
ularly  section  2410.3(b)(1),  as  such  questions  can  more  appropriately 
be  resolved  by  other  means  available  under  the  Order.  Accordingly, 
the  Council  denied  the  National  Association  of  Government  Employees’ 
request.  (Decision  letter  attached.) 

FLRC  No.  76P-3 


The  Department  of  the  Treasury  requested  an  interpretation  of 
section  10(a)  and  10(d)(4)  of  the  Order  and  a  statement  on  certain 
alleged  major  policy  issues  related  to  pending  unit  consolidation 
petitions  filed  by  the  National  Treasury  Employees  Union  pursuant  to 
regulations  promulgated  by  the  Assistant  Secretary.  The  Assistant 
Secretary  had  previously  denied  a  Department  of  the  Treasury  request 
for  approval  to  file  the  request  for  interpretation  and  statement  on 
major  policy  issues  with  the  Council,  finding  the  matter  more  appro¬ 
priate  for  resolution  with  the  benefit  of  testimony  adduced  at  a 
formal  hearing.  The  Department  of  the  Treasury  contended  that  the 
Assistant  Secretary’s  denial  of  its  request  was  arbitrary  and  capri¬ 
cious  in  that  he  failed  to  give  it  an  opportunity  to  present  its 
reasons  in  person  as  to  why  the  approval  should  be  granted. 

Council  action  (August  11,  1976).  The  Council  decided  that  the 
Department  of  the  Treasury’s  request  did  not  provide  a  basis  for 
waiver  of  the  requirement  in  section  2410.4(b)  of  the  Council's  rules 
that  the  Assistant  Secretary  approve  any  request  to  the  Council  for 
an  interpretation  or  policy  statement  concerning  a  matter  pending 
pursuant  to  the  Assistant  Secretary’s  regulations,  such  approval  hav¬ 
ing  been  denied  in  this  case.  That  is,  neither  the  Assistant  Secretary's 
finding  that  the  matter  could  be  more  appropriately  resolved  with  the 
benefit  of  testimony  adduced  at  a  formal  hearing  nor  his  failure  to 
grant  Department  of  the  Treasury  representatives  an  opportunity  to  pre¬ 
sent  reasons  in  person  why  his  approval  should  be  granted  appeared  to 
be  without  reasonable  justification.  Moreover,  the  request  by  the 
Department  of  the  Treasury  did  not  satisfy  the  considerations  governing 
the  issuance  of  interpretations  and  policy  statements  set  forth  in  the 
Council's  rules,  particularly  section  2410.3(b)(1),  since  the  questions 
raised  in  the  request  could  more  appropriately  be  resolved  through  the 
procedures  established  by  the  Assistant  Secretary  pursuant  to  the 
authority  conferred  upon  him  by  section  6(a)(1)  and  (d)  of  the  Order  to 
decide  questions  as  to  the  appropriate  unit  and  related  issues  and  to 
prescribe  regulations  to  carry  out  his  functions.  Accordingly,  the 
Council  denied  the  Department  of  the  Treasury's  request.  (Decision 
letter  attached.) 


Attachments  (3) 


UNITED  STATES 

FEDERAL  LABOR  RELATIONS  COUNCIL 

1900  E  STREET,  N.W.  •  WASHINGTON.  D.C.  20415 

October  6,  1976 


Mr.  Charles  R.  Gibson 
President 

Association  of  Academy  Instructors 
Post  Office  Box  63 
Bethany,  Oklahoma  73008 


Re:  FLRC  No.  76P-1 


Dear  Mr.  Gibson: 

This  is  in  further  reply  to  your  request  for  a  statement  on  a  major  policy 
issue.  You  request  the  Council  to  issue  a  statement  on  the  following 
question: 

Shall  the  Federal  Labor  Relations  Program  guarantee  and  protect 
the  rights  of  employees  under  existing  or  future  laws  and  the 
rules  or  regulations  of  appropriate  authorities,  including 
policies  set  forth  in  the  Federal  Personnel  Manual  if  such  are 
not  expressly  made  a  part  of  the  basic  agreement  between  the 
parties? 

According  to  your  submission,  the  request  arises  out  of  a  conflict  between 
the  Association  of  Academy  Instructors  and  the  Federal  Aviation  Administra¬ 
tion  concerning  the  rights  of  employees  during  a  security  investigation. 

Your  submission  reflects  that  you  filed,  but  subsequently  withdrew  an  unfair 
labor  practice  complaint  with  respect  to  these  matters. 

The  Council  has  considered  carefully  your  request  for  a  statement  on  a 
major  policy  issue  and  has  determined  that  it  does  not  satisfy  the  consid¬ 
erations  governing  the  issuance  of  interpretations  and  policy  statements 
set  forth  in  the  Council's  rules,  particularly  section  2410.3(b)(1),  which 
provides : 

(b)  In  deciding  whether  to  issue  an  interpretation  or  a  policy 
statement,  the  Council  shall  consider: 

(1)  Whether  the  question  presented  can  more  appropriately  be 
resolved  by  other  means  available  under  law,  other  Executive 
orders,  regulation  or  the  order  [.] 

In  the  Council's  opinion,  the  question  presented,  in  effect  —  whether 
the  investigation  referred  to  in  your  request  was  conducted  in  derogation 
of  rights  guaranteed  employees  under  law,  the  regulations  of  appropriate 
authorities,  including  the  Federal  Personnel  Manual  (FPM) ,  or  the  Order, 
can  more  appropriately  be  resolved  by  other  means.  In  this  regard,  it 
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first  should  be  noted  that  section  6(a)(4)  of  the  Order  authorizes  the 
Assistant  Secretary  of  Labor  for  Lab or -Management  Relations  to  decide 
unfair  labor  practice  complaints  filed  pursuant  to  section  19.  In  fact, 
you  indicated  in  your  request  that  the  "Union  filed  an  Unfair  Labor 
Practice  charge  and  later  complaint,  with  no  agreement  between  the 
parties.  The  complaint  was  later  withdrawn."  Second,  it  should  be  noted 
that  section  19(d)  of  the  Order  provides,  in  pertinent  part:  "Issues 
which  can  properly  be  raised  under  an  appeals  procedure  may  not  be  raised 
under  this  section."  In  other  words,  where  an  issue  can  properly  be 
raised  under  one  of  the  statutory  appeal  procedures  available  to  an 
employee,  such  issue  may  not  be  raised  under  the  unfair  labor  practice 
procedures  of  the  Order.  Thus,  the  Order  has  recognized  that  certain 
issues  pertaining  to  the  rights  of  Federal  employees  must  be  adjudicated 
under  applicable  statutory  appeal  procedures.  Finally,  section  13(a)  of 
the  Order  provides,  in  pertinent  part,  that: 

(a)  An  agreement  between  an  agency  and  a  labor  organization  shall 
provide  a  procedure,  applicable  only  to  the  unit,  for  the  consid¬ 
eration  of  grievances.  The  coverage  and  scope  of  the  procedure 
shall  be  negotiated  by  the  parties  to  the  agreement  with  the 

exception  that  it  may  not  cover  matters  for  which  a  statutory 

appeal  procedure  exists  and  so  long  as  it  does  not  otherwise  con¬ 

flict  with  statute  or  this  Order.  It  shall  be  the  exclusive 
procedure  available  to  the  parties  and  the  employees  in  the  unit 

for  resolving  grievances  which  fall  within  its  coverage.  .  .  . 
[Emphasis  in  original.] 

With  respect  to  this  particular  provision  of  the  Order,  the  Report  and 
Recommendations  of  the  Council  which  led  to  the  adoption  of  the  emphasized 
portion  of  the  above-quoted  provision  states:—' 

The  Council  has  carefully  considered  whether  the  Order  should  contain 
any  specific  limitations  upon  the  scope  and  coverage  of  negotiated 
grievance  procedures  other  than  the  exclusion  of  matters  covered  by 
statutory  appeal  procedures.  It  has  concluded  that  the  Order  should 
not  contain  any  other  specific  limitations.  Instead,  the  coverage 
and  scope  of  the  negotiated  grievance  procedure  should  be  negotiated 
by  the  parties,  so  long  as  it  does  not  otherwise  conflict  with 
statute  or  the  Order,  and  matters  for  which  statutory  appeal  proce¬ 
dures  exist  should  be  the  sole  mandatory  exclusion  prescribed  by  the 
Order.  This  will  give  the  parties  greater  flexibility  at  the 
negotiating  table  to  fashion  a  negotiated  grievance  procedure  which 
suits  their  particular  needs.  For  example,  it  will  permit  them  to 
include  grievances  over  agency  regulations  and  policies,  whether  or 
not  the  regulations  and  policies  are  contained  in  the  agreement, 
provided  the  grievances  are  not  over  matters  otherwise  excluded  from 
the  negotiations  by  sections  11(b)  and  12(b)  of  the  Order  or  subject 
to  statutory  appeal  procedures. 


*/  Labor-Management  Relations  in  the  Federal  Service  (1975),  at  43. 
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In  summary,  the  Order  recognizes  a  number  of  procedures  through  which 
disputes  concerning  the  alleged  derogation  of  rights  guaranteed  employees 
under  law,  regulations,  the  Federal  Personnel  Manual,  or  the  Order  may 
be  resolved.  Accordingly,  your  request  for  a  statement  on  a  major  policy 
issue  is  denied. 

By  the  Council. 


cc:  Hon. 

DOT 

W. 

T. 

Coleman 

Hon. 

FAA 

J. 

L. 

McLucas 

Hon . 

DOL 

B. 

E. 

DeLury 

Hon . 

FMCS 

J. 

F. 

Scearce 

Mr. 

H. 

W. 

Solomon 

FSIP 


Sincerely , 

Harold  D.  Kessler 
Acting  Executive  Director 
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FEDERAL  LABOR  RELATIONS  COUNCIL 


1900  E  STREET.  N.W.  •  WASHINGTON.  D.C.  20415 


October  8,  1976 


UNITED  STATES 


Mr.  Paul  J.  Hayes,  National  President  Designee 
National  Vice  President 

National  Association  of  Government  Employees 

31  Holly  Drive 

Belleville,  Illinois  62221 


Re:  FLRC  No.  76P-2 


Dear  Mr.  Hayes: 

This  is  in  further  reply  to  your  request  for  an  interpretation  of 
section  15  of  Executive  Order  11491,  as  amended.  In  your  request  you 
state : 

The  specific  language  concerning  which  an  interpretation  is 
sought  is:  .  .  .  "An  agreement  which  has  not  been  approved 
or  disapproved  within  forty-five  days  from  the  date  of  its 
execution  shall  go  into  effect  without  the  required  approval 
of  the  agency  head  and  shall  be  binding  on  the  parties 
subject  to  the  provisions  of  Law,  the  Order  and  the  regula¬ 
tions  of  appropriate  authorities  outside  the  agency."  .  .  . 

The  specific  question  which  the  Council  is  requested  to  answer 
in  connection  with  the  above  cited  language  is:  "Does  an 
executed  agreement  go  into  effect  on  the  forty- sixth  (46th) 
day  from  the  date  of  its  execution  subject  to  the  provisions 
of  Law,  the  Order  and  the  regulations  of  appropriate  authorities 
outside  the  agency,  when  the  labor  organization  that  is  a  party 
to  the  executed  agreement  receives  no  notification  of  any  kind 
(neither  orally  or  in  writing)  from  anyone  connected  with  the 
agency  that  is  a  party  to  the  agreement  within  the  forty  five 
(45)  day  period  from  the  date  of  its  execution?" 

In  effect,  your  request  thus  appears  to  be  in  two  parts.  First,  you 
appear  to  seek  a  general  interpretation  of  the  quoted  language  from 
section  15  of  the  Order  and  second,  a  specific  application  of  that 
language  to  the  facts  of  a  specific  dispute  arising  out  of  the  sub¬ 
mission  of  a  negotiated  agreement  to  the  National  Guard  Bureau  for 
approval  pursuant  to  this  section  of  the  Order. 
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With  respect  to  the  first  part  of  your  request — for  a  general  interpre¬ 
tation  of  the  quoted  provision  of  section  15  of  the  Order — the  Report 
and  Recommendations  of  the  Council  which  led  to  the  amendments  incor¬ 
porating  that  language  in  section  15  states :2/ 

We  have  concluded,  therefore,  that  the  program  will  benefit 
by  modification  of  the  present  policy  to  impose  a  reasonable 
time  limit  on  agency  action.  Furthermore,  we  have  concluded 
that  45  days  from  the  date  of  an  agreement  being  signed  by 
the  negotiating  parties  is  a  reasonable  period  of  time  for 
agencies  to  fulfill  their  review  responsibilities.  If  an 
agency  fails  to  act  within  45  days  of  an  agreement’s  execution 
by  the  negotiating  parties,  the  agreement  would  become  effec¬ 
tive  automatically  on  the  46th  day,  subject  only  to  the 
requirements  of  law,  the  Order,  or  regulations  of  appropriate 
authorities  outside  the  agency.  Where  an  agency  fails  to  act 
within  45  days  from  the  date  of  execution  of  an  agreement, 
with  the  agreement  then  going  into  effect  automatically,  and  a 
particular  provision  of  the  agreement  is  subsequently  found  to 
be  violative  of  law,  the  Order,  or  regulation  of  appropriate 
authority  outside  the  agency,  the  provision  would  be  deemed 
void  and  unenforceable.  Where  a  provision  in  such  an  agreement 
is  found  to  be  contrary  to  published  agency  policy  or  regulation 
(such  as  would  otherwise  bar  negotiations  under  section  11(a)), 
however,  and  it  is  not  otherwise  violative  of  law,  the  Order,  or 
regulation  of  appropriate  authority  outside  the  agency,  that 
provision  would  continue  valid  and  enforceable  until  it  is  re¬ 
negotiated.  Since  an  agency  may  waive  its  own  regulations, 
failure  by  the  agency  to  act  within  the  45-day  time  limit  to 
approve  or  disapprove  the  agreement  would  be  deemed  a  construc¬ 
tive  waiver  of  the  published  agency  policy  or  regulation. 

In  light  of  the  clear  and  unambiguous  language  of  section  15,  as  well  as 
the  detailed  explanation  of  its  meaning  which  was  contained  in  the  Report, 
to  the  effect  that  the  agency  must  act  within  45  days  to  notify  the  union 
of  its  approval  or  disapproval  of  the  agreement,  it  does  not  appear  that 
your  submission  meets  the  requirements  of  section  2410.3(b)(6)  of  the 
Council’s  rules  which  provides: 

(b)  In  deciding  whether  to  issue  an  interpretation  or  a  policy 
statement,  the  Council  shall  consider: 

(6)  Whether  Council  resolution  of  the  question  of  interpretation 
or  major  policy  issue  would  promote  constructive  and  cooperative 
labor-management  relationships  in  the  Federal  service  and  would 
otherwise  promote  the  purposes  of  the  order. 


1/  Labor-Management  Relations  in  the  Federal  Service  (1975),  at  45-46. 


-3- 


That  is,  your  request  does  not  demonstrate  that  section  15  generally  is 
so  ambiguous  as  to  require  the  issuance  of  a  general  explanatory  inter¬ 
pretation  by  the  Council  and  thereby  to  promote  the  purposes  of  the  Order. 

As  to  the  second  question  raised  in  your  request  involving  the  applica¬ 
tion  of  section  15  to  a  specific  set  of  circumstances,  your  request  does 
not  satisfy  the  considerations  governing  the  issuance  of  interpretations 
as  set  forth  in  the  Council's  rules,  particularly  section  2410.3(b)(1) 
which  provides: 

(b)  In  deciding  whether  to  issue  an  interpretation  or  a 
policy  statement,  the  Council  shall  consider: 

(1)  Whether  the  question  presented  can  more  appropriately 
be  resolved  by  other  means  available  under  law,  other 
Executive  orders,  regulation  or  the  order;  .  .  . 

To  the  extent  that  this  second  part  of  your  request  raises  issues  involv¬ 
ing  the  application  of  section  15  to  a  particular  factual  situation,  in 
the  Council's  view,  such  questions  can  more  appropriately  be  resolved  by 
other  means  available  under  the  Order ,2J 


2_l  For  example,  on  unfair  labor  practice  procedures,  see  The  Adjutant 
General,  State  of  Illinois,  Illinois  Air  National  Guard  and  National 

Guard  Bureau,  Washington,  D.C.,  A/SLMR  No.  598,  FLRC  No.  76A-1  (Apr.  23, 
1976),  Report  No.  105,  wherein  the  Council  denied  review  of  an  Assistant 
Secretary's  finding  that  the  agency  violated  section  19(a)(1)  by  the 
manner  in  which  it  had  exercised  its  section  15  review  authority,  and 
further  stated,  in  pertinent  part: 

As  we  noted  above  .  .  .  ,  the  Assistant  Secretary  dismissed  the 
complaint  insofar  as  it  alleged  a  violation  of  section  19(a)(6) 
by  the  agency  herein.  Such  dismissal  has  not  been  appealed  to 
the  Council  and  accordingly  is  not  properly  before  the  Council 
for  review.  However,  it  should  be  noted  that  we  do  not  interpret 
the  Assistant  Secretary's  dismissal  as  foreclosing  under  all  cir¬ 
cumstances  such  a  finding  against  an  agency.  That  is,  where  an 
agency  abuses  its  authority  under  section  15  of  the  Order,  a  find¬ 
ing  of  a  violation  of  section  19(a)(6)  by  the  agency  would  usually 
be  appropriate.  See  United  States  Department  of  Agriculture  and 
Agricultural  Research  Service,  A/SLMR  No.  519,  FLRC  No.  75A-65 
(December  24,  1975),  Report  No.  94,  wherein  the  Council  denied 
review  of  a  decision  by  the  Assistant  Secretary  in  which  he  found 
that  agency  management  at  an  organizational  level  above  the  level 
of  recognition  had  violated  section  19(a)(6)  by  taking  action 
inconsistent  with  section  15. 

Further,  procedures  established  in  section  11(c)  of  the  Order  and  the 
Council's  implementing  regulations  in  part  2411,  provide  a  mechanism  for 
the  resolution  of  issues  growing  out  of  an  agency's  determination  of 
nonnegotiability. 
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Accordingly,  your  request  for  an  interpretation  of  the  Order  is  denied. 
By  the  Council. 


Sincerely 


Harold  D.  Kessler 
Acting  Executive  Director 


cc:  Major  Donald  R.  Beedle 

Mr.  James  L.  Boyer 

Colonel  Jackie  B.  Cole 

Hon.  Bernard  E.  DeLury 
DOL 

Lt.  Colonel  Vincent  L.  Looby 

Mr.  Kenneth  T.  Lyons 

Mr.  Wayne  A.  Robertson 

Hon.  James  F.  Scearce 
FMCS 

Mr.  Howard  W.  Solomon 
FSIP 


UNITED  STATES 


FEDERAL  LABOR  RELATIONS  COUNCIL 

1900  E  STREET.  N.W.  •  WASHINGTON,  D.C.  20415 

August  11,  1976 


Mr.  Thomas  DeScisciolo 
Assistant  Director  of  Personnel 
for  Labor  Relations 
Department  of  the  Treasury 
514  Washington  Building 
1435  G  Street,  NW. 

Washington,  D.C.  20220 


Re:  FLRC  No.  76P-3 


Dear  Mr.  DeScisciolo: 

This  is  in  further  reply  to  your  request  for  an  interpretation  of 
section  10(a)  and  10(d)(4)  of  the  Order  and  a  statement  on  certain 
alleged  major  policy  issues  related  to  pending  unit  consolidation 
petitions  filed  by  the  National  Treasury  Employees  Union  (NTEU)  pur¬ 
suant  to  regulations  promulgated  by  the  Assistant  Secretary.  The 
alleged  major  policy  issues  on  which  you  request  a  Council  statement 
are: 

1.  In  filing  a  petition  to  consolidate  existing  exclusively- 
recognized  bargaining  units  pursuant  to  Section  10  of 
Executive  Order  11491,  as  amended,  is  an  international 
labor  organization,  as  petitioner,  required  to  secure  the 
authorizations  of  local  labor  organizations,  which  alone 
hold  exclusive  recognition  in  their  own  right,  to  file  the 
consolidation  petition  on  their  behalf? 

2.  Upon  the  filing  of  a  consolidation  petition  by  an  interna¬ 
tional  union  on  behalf  of  exclusively  recognized  local 
labor  organizations,  if  a  question  concerning  the  validity 
of  the  petition  is  raised,  should  the  Department  of  Labor 
administratively  determine  whether  the  petition  is  valid 
or  should  the  burden  rest  with  the  agency  to  establish  the 
alleged  invalidity  of  the  petition  or  with  the  petitioning 
labor  organization  to  establish  the  validity  of  said 
petition? 

Section  2410.4(b)  of  the  Council's  rules  provides: 

The  Council  will  not  consider  a  request  related  to  a  pending 
petition,  application,  charge,  or  complaint  which  the  Council 
is  advised  has  been  filed  pursuant  to  the  Assistant  Secretary's 
regulations  unless  the  party  involved  in  the  case  filing  the 
request  with  the  Council  has  first  secured  the  prior  approval 
of  the  Assistant  Secretary. 
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The  Assistant  Secretary  denied  your  request  for  approval  to  file  a 
request  for  interpretation  and  statement  on  major  policy  issues  with 
the  Council,  finding  the  matter  more  appropriate  for  resolution  with 
the  benefit  of  testimony  adduced  at  a  formal  hearing.  You  contend 
that  the  Assistant  Secretary's  denial  of  your  request  was  arbitrary  and 
capricious  in  that  he  failed  to  give  you  an  opportunity  to  present  your 
reasons  in  person  as  to  why  the  approval  should  be  granted. 

In  the  Council's  opinion,  you  have  not  provided  a  basis  for  waiver  of 
the  Council's  requirement  for  prior  approval  of  the  Assistant  Secretary. 
That  is,  his  finding  that  the  matter  could  be  more  appropriately 
resolved  with  the  benefit  of  testimony  adduced  at  a  formal  hearing  does 
not  appear  to  be  without  reasonable  justification.  As  to  the  Assistant 
Secretary's  failure  to  grant  you  an  opportunity  to  present  your  reasons 
in  person,  it  similarly  does  not  appear  that  his  actions  were  without 
reasonable  justification,  noting  that  you  provide  no  evidence  that  you 
were  precluded  from  presenting  your  reasons  in  writing. 

Moreover,  your  request  for  an  interpretation  of  the  Order  and  statement 
on  major  policy  issues  does  not  satisfy  the  considerations  governing  the 
issuance  of  interpretations  and  policy  statements  set  forth  in  the 
Council's  rules,  particularly  section  2410.3(b)(1)  which  provides: 

(b)  In  deciding  whether  to  issue  an  interpretation  or  a  policy 
statement,  the  Council  shall  consider: 

(1)  Whether  the  question  presented  can  more  appropriately  be 
resolved  by  other  means  available  under  law,  other  Executive 
orders,  regulation  or  the  order;  .  .  . 

The  questions  you  raise  in  your  request  for  an  interpretation  and  state¬ 
ment  on  major  policy  issues  can  be  more  appropriately  resolved  through 
the  procedures  established  by  the  Assistant  Secretary  pursuant  to  the 
authority  conferred  upon  him  by  section  6(a)(1)  and  (d)  of  the  Order  to 
decide  questions  as  to  the  appropriate  unit  and  related  issues  and  to 
prescribe  regulations  to  carry  out  his  functions.  In  this  connection, 
it  should  be  noted  that  among  the  issues  which  will  be  addressed  at  the 
hearings  which  have  been  directed  by  the  Assistant  Secretary  in  connection 
with  the  pending  unit  consolidation  petitions  are  the  following: 

1.  May  the  NTEU  file  in  its  own  name  a  unit  consolidation 
petition  for  and  on  behalf  of  its  constituent  locals 
when  certifications  lie  in  the  name  of  the  latter? 

2.  If  this  is  possible,  is  it  a  prerequisite  for  a  valid 
petition  for  each  local  union  so  certified  to  authorize 
such  a  filing? 
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The  final  decision  of  the  Assistant  Secretary  may  be  appealed  to  the 
Council  as  provided  for  in  section  4(c)(1)  of  the  Order  and  the  Council's 
implementing  regulations  in  part  2411. 

Accordingly,  your  request  for  an  interpretation  of  the  Order  and  state¬ 
ment  on  major  policy  issues  is  denied. 

By  the  Council. 


Executive  Director 


cc:  (See  Attached  List) 


Mr.  Bernard  E.  DeLury 
Assistant  Secretary  of  Labor 
for  Labor-Management  Relations 
U.S.  Department  of  Labor 
200  Constitution  Ave.,  NW. 
Washington,  D.C.  20216 

Mr .  Thomas  Angelo 
Associate  General  Counsel 
National  Treasury  Employees  Union 
Suite  1101  -  1730  K  Street,  NW. 
Washington,  D.C.  20006 

Mr.  James  L.  Fischer,  President 

National  Treasury  Employees  Union 

Chapter  14 

P.0.  Box  1434 

Central  Station 

St.  Louis,  Missouri  63188 

Mr.  Robert  Hastings 
Chief,  Labor  Relations  Branch 
Internal  Revenue  Service 
Room  814  -  Warner  Building 
501  13th  Street,  NW. 

Washington,  D.C.  20024 

Mr.  Eugene  M.  Levine 
Regional  Administrator 
Philadelphia  Regional  Office,  LMSA 
Room  14120  -  Gateway  Building 
3535  Market  Street 
Philadelphia,  Pennsylvania  19104 

Mr.  Earl  Hart 
Area  Director 

Washington  Area  Office,  LMSA 
Vanguard  Building  -  Room  509 
1111  20th  Street,  NW. 

Washington,  D.C.  20036 

National  President 
American  Federation  of  Government 
Employees 

1325  Massachusetts  Avenue,  NW. 
Washington,  D.C.  20005 

National  President 

National  Association  of  Government 
Employees 

2139  Wisconsin  Avenue,  NW. 
Washington,  D.C.  20007 


National  President 
National  Federation  of  Federal 
Employees 

1016  16th  Street,  NW. 

Washington,  D.C.  20036 

International  Association  of 
Machinists 
Grand  Lodge 

1300  Connecticut  Avenue,  NW. 
Washington,  D.C.  20036 

Dr.  Wilson  R.  Hart 

Headquarters,  Defense  Supply  Agency 
Attn:  DSAH/KL 
Cameron  Station 
Alexandria,  Virginia  22314 

Director  of  Labor  Relations 
Office  of  Civilian  Manpower 
Management 

Department  of  the  Navy 
Washington,  D.C.  20390 
Attn:  Code  04 

Director  of  Labor  Relations 
Federal  Aviation  Administration 
800  Independence  Avenue,  SW. 
Washington,  D.C.  20553 

Headquarters,  USAF/DPCEU 
Washington,  D.C.  20314 

Headquarters,  Department  of  the 
Army 

Attn:  DAPE-CPL 
Washington,  D.C.  20310 


*lg 


Federal 

Labor  Relations 
Authority 


News  Release 


1900  E  Street,  NW. 
Washington,  D.C.  20424 


Immediate  Release 


November  5,  1979 


Member  Leon  B.  Applewhaite  of  the  Federal  Labor  Relations  Authority  has 
announced  the  selection  of  an  Executive  Assistant. 

Pamela  P.  Johnson  of  Silver  Spring,  Maryland,  will  report  directly  to 
Member  Applewhaite.  She  will  handle  a  wide  variety  of  special  and  policy 
assignments  for  him, 

Ms.  Johnson  has  worked  as  a  Labor  Relations  Specialist  since  April  1978 — 
first  with  the  Office  of  Federal  Labor-Management  Relations  (DOL) ,  and  since 
January  1979  with  the  Authority.  Previously,  she  had  served  as  a  Legal 
Specialist  with  the  Office  of  Labor  Relations  for  the  D.C.  Board  of  Education. 
She  is  a  graduate  of  American  University,  and  earned  her  J.D.  degree  at 
Howard  University  School  of  Law.  Ms.  Johnson  is  a  member  of  the  West  Virginia 
Bar,  the  National  Bar  Association  and  the  American  Bar  Association. 
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Federal 

Labor  Relations 
Authority 


News  Release 


1900  E  Street,  NW. 
Washington,  D.C.  20424 


IMMEDIATE  release  October  23,  1979 


The  Federal  Labor  Relations  Authority  has  amended  its  interim  rules  and 
regulations  (Appendix  A)  to  reflect  changes  of  address  and  jurisdiction 
affecting  certain  of  its  Regional  Offices. 

The  Authority's  Atlanta  and  Washington  Regional  Offices  have  changed  their 
addresses  and  phone  numbers.  (Federal  Register,  October  18,  1979,  at  p.  60069) 
The  new  addresses  and  phone  numbers  are: 


— Atlanta  Regional  Office,  1776  Peachtree  Street,  N.W.,  Suite  501,  North  Wing, 
Atlanta,  Georgia  30309;  Telephone:  FTS-257-2324 ,  Commercial-(404)  257-2324. 


— Washington  Regional  Office,  1730  K  Street,  N.W.,  Room  401,  Washington,  D.C., 
20006;  Telephone:  FTS-653-7213 ,  Commercial^ 202)  653-7213. 

The  States  of  Delaware  and  Pennsylvania  have  been  placed  within  the  geographic 
jurisdiction  of  the  Authority's  New  York  Regional  Office.  (Federal  Register, 
October  22,  1979,  at  p.  60701)  The  transfer  of  these  States  from  the  juris¬ 
diction  of  the  Washington  Regional  Office  to  the  New  York  Regional  Office  was 
based  on  a  careful  review  of  overhead  costs,  travel  costs  and  the  need  for 
effective  supervision  of  field  personnel. 
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Federal 

Labor  Relations 
Authority 


News  Release 


1900  E  Street,  NW. 
Washington,  D.C.  20424 


October  7,  1979 


The  General  Counsel  of  the  Federal  Labor  Relations  Authority  (FLRA)  today 
announced  the  selection  of  two  Assistant  General  Counsels  for  Field  Management. 
The  newly  selected  Assistant  General  Counsels  will  be  responsible  for  the 
general  overall  management  of  several  designated  regional  offices.  The  two 
Assistant  General  Counsels  are: 

Alvin  H.  Gandal 


Prior  to  his  selection,  Mr.  Gandal  served  as  a  Deputy  General  Counsel  for 
Special  Projects,  FLRA.  For  the  previous  10  years  he  served  with  the  U.S. 
Postal  Service  as  Director  of  the  Office  of  Contract  Analysis,  Director  of  the 
Office  of  Arbitration  Procedures  and  as  an  Attorney  Advisor. 

Born  in  Cleveland,  Ohio,  Mr.  Gandal  earned  a  B.A.  and  an  LL.B.  degree  from  Case 
Western  Reserve  University.  He  is  a  member  of  the  Ohio  and  District  of 
Columbia  Bars. 

D.  Randall  Frye 


At  the  time  of  his  selection,  Mr.  Frye  was  the  Regional  Attorney  in  the  Federal 
Labor  Relations  Authority's  Washington,  D.C.  Regional  Office.  Prior  to  that  he 
was  Deputy  Regional  Attorney  of  the  National  Labor  Relations  Board's  Baltimore 
Regional  Office.  He  also  served  in  the  same  regional  office  as  a  Supervisory 
Field  Attorney  and  Field  Attorney.  Born  in  Concord,  North  Carolina,  Mr.  Frye 
earned  a  B.A.  degree  from  Lenoir  Rhyne  College,  a  J.D.  degree  from  the  Univer¬ 
sity  of  Baltimore  and  an  LL.M.  degree  from  the  George  Washington  University. 

He  is  a  member  of  the  Maryland  Bar. 
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October  7.  1979 


The  General  Counsel  of  the  Federal  Labor  Relations  Authority  (FLRA)  today 
announced  the  selection  of  Richard  A.  Schwarz  of  Washington,  D.C.  as  Assistant 
General  Counsel  for  Appeals.  Mr.  Schwarz  will  be  responsible  for  the  super¬ 
vision  of  the  review  and  analysis  of  appeals  from  Regional  Director  dismissals 
of  unfair  labor  practice  charges. 

Prior  to  his  selection  Mr.  Schwarz  was  a  Supervisory  Attorney  with  the  Office 
of  the  General  Counsel,  FLRA.  From  1971-1978  he  served  as  a  Supervisory  Labor 
Relations  Specialist  with  the  Office  of  the  Federal  Labor-Management  Relations, 
U.S.  Department  of  Labor,  and  from  1964-1971  served  as  an  Attorney  with  the 
National  Labor  Relations  Board. 

Born  in  New  York,  Mr.  Schwarz  earned  a  B.A.  degree  from  Cornell  University  and 
a  J.D.  degree  from  Cornell  University  Law  School.  He  is  a  member  of  the 
New  York  Bar. 
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Federal 

Labor  Relations 
Authority 


News  Release 


1900  E  Street,  N\V. 
Washington,  D.C.  20424 


Immediate  Release 


September  28,  1979 


The  Federal  Labor  Relations  Authority  and  its  General  Counsel  have  transferred 
geographical  jurisdiction  for  the  locality  of  the  Panama  Canal  Zone  from 
New  York  to  the  Dallas  Regional  Office.  The  Authority  administers  the  Federal 
Service  Labor-Management  Relations  Statute  (Chapter  71,  Title  5,  U.S.  Code). 

Under  legislation  to  implement  the  Panama  Canal  Treaty,  effective  October  1, 
1979,  the  Statute  applies  to  all  employees  —  regardless  of  citizenship  —  of 
the  Panama  Canal  Commission  and  U.S.  agencies  in  that  locality.  The 
Authority's  jurisdiction  will  extend,  therefore,  to  some  14,600  non-U. S. 
citizen  employees  in  addition  to  the  5,000  U.S.  citizen  employees  of  the 
Commission  and  U.S.  agencies  there. 

The  Authority  and  its  General  Counsel  have  determined  that  servicing  that 
locality  through  the  Dallas  Regional  Office  will  optimize  the  transaction  of 
Authority  business  in  the  most  effective  and  efficient  manner.  Their  action 
was  based  on  a  careful  review  of  overhead  costs,  travel  costs  and  the  need  for 
effective  supervision  of  field  personnel. 

This  amendment  to  the  Authority's  interim  rules  and  regulations  appears  in 
today's  Federal  Register.  The  interim  rules  and  regulations  were  published  in 
the  Federal  Register  of  July  30,  1979,  to  be  replaced  by  permanent  rules  and 
regulations  no  later  than  January  31,  1980.  Written  comments  are  welcome  and 
will  be  considered  if  received  by  October  31  in  the  Office  of  the  General 
Counsel,  Federal  Labor  Relations  Authority,  200  Constitution  Avenue,  N.W.,  Room 
N5657,  Washington,  D.  C.  20216. 


Federal 

Labor  Relations 
Authority 


News  Release 


1900  E  Street,  NW. 
Washington.  D.C.  20424 


September  28,  1979 


The  Federal  Labor  Relations  Authority  has  appointed  Samuel  A.  Chaitovitz  of 
Kensington,  Maryland,  to  be  Chief  of  its  Representation  and  Unfair  Labor 
Practice  Division.  He  will  be  the  principal  adviser  to  the  Authority  in 
all  representation  and  unfair  labor  practice  matters  under  the  Federal 
Labor-Management  Relations  Statute  (Chapter  71,  Title  5,  U.S.  Code). 

Mr.  Chaitovitz  has  served  as  an  Administrative  Law  Judge  since  1 972 — fi rst 
with  the  Department  of  Labor,  then  with  the  Federal  Labor  Relations  Authority. 
Formerly,  he  had  worked  with  the  National  Labor  Relations  Board  here  and  in 
the  field,  including  service  as  its  Deputy  Assistant  General  Counsel,  and 
was  engaged  in  the  private  practice  of  law  in  New  York  City. 

He  is  a  member  of  the  American  Bar  Association  and  the  Federal  Bar  Associ¬ 
ation.  Mr.  Chaitovitz  is  a  graduate  of  Amherst  College,  received  his  J.D. 
from  Harvard  Law  School,  and  has  completed  graduate  studies  at  the  New  York 
University  School  of  Law. 


Authority 


News  Release 


1900  E  Street,  NW. 
Washington,  D.C.  20424 


NEWS  RELEASE 


September  14,  1979 


The  Federal  Labor  Relations  Authority  today  announced  the  appointment  of 
Harold  D.  Kessler  of  Silver  Spring,  Maryland,  as  Executive  Director  of 
the  Authority. 

As  Executive  Director,  Mr.  Kessler  will  have  broad  responsibility  for  the 
management  and  operation  of  the  agency  in  carrying  out  its  functions  to 
administer  the  Federal  Labor-Management  Relations  Statute  (Chapter  71, 

Title  5,  U.S.  Code).  He  had  served  as  Deputy  Executive  Director  of  the 
Authority  since  its  establishment  on  January  1,  1979,  under  Reorganization 
Plan  No.  2  of  1978. 

Prior  to  the  creation  of  the  Authority,  Mr.  Kessler  served  as  Deputy 
Executive  Director  of  the  Federal  Labor  Relations  Council  and,  before  that. 
Chief  of  the  Program  Division  at  the  Council.  Before  joining  the  Council, 
he  had  been  a  Federal  Labor-Management  Relations  Specialist  with  the 
Department  of  Labor’s  Office  of  Federal  Labor-Management  Relations.  He  has 
also  had  extensive  experience  with  the  National  Labor  Relations  Board,  first 
as  a  Field  Examiner  and,  subsequently,  as  a  Group  Supervisor  in  the  Board’s 
Seattle  and  St.  Louis  Regional  Offices. 

Mr.  Kessler  was  an  instructor  in  labor  economics  and  collective  bargaining 
at  St.  Louis  University,  and  has  served  as  Secretary  and  as  an  Executive 
Board  Member  of  the  Society  of  Federal  Labor  Relations  Professionals.  He 
holds  a  B.S.  in  Business  Administration-Economics  from  Indiana  University 
and  an  M.A.  in  Labor  and  Industrial  Relations  from  the  University  of  Illinois. 
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Labor  Relations 
Authority 


News  Release 


1900  E  Street,  NW. 
Washington,  D.C.  20424 


Immediate  Release 


August  30,  1979 


Chairman  Ronald  W.  Haughton  of  the  Federal  Labor  Relations  Authority 
today  announced  the  selection  of  an  Executive  Assistant  to  the  Chairman. 

Madeline  E.  Jackson  of  Silver  Spring,  Md.,  will  report  directly  to  the 
Chairman  of  the  Authority.  She  will  handle  a  wide  variety  of  special 
and  policy  assignments  for  the  Chairman. 

Ms.  Jackson  has  worked  in  the  Labor-Management  Services  Administration, 
U.  S.  Department  of  Labor,  since  1967.  In  1970,  she  moved  from  LMSA 
headquarters  to  its  Washington  Area  Office,  which  services  the  District 
of  Columbia,  Maryland  and  Virginia.  She  served  as  a  Compliance  Officer 
until  1975,  when  she  was  appointed  Supervisor  of  the  Federal  Labor- 
Management  Relations  and  Veterans  Reemployment  Rights  Programs  in  that 
office.  Ms.  Jackson  is  a  graduate,  in  public  administration,  of 
American  University. 
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Labor  Relations 
Authority 


News  Release 


WOO  E  Street,  N\V. 
Washington,  D.C.  20424 


IMMEDIATE  RELEASE 


August  29,  1979 


The  Federal  Labor  Relations  Authority  today  announced  the  appointment  of 
David  S.  Dickinson  as  Director  of  Congressional  Liaison  and  Public  Infor¬ 
mation.  He  will  be  responsible  for  the  Congressional  Relations  and  Informa¬ 
tion  programs  of  the  agency. 

A  resident  of  Tantallon,  Md.,  Mr.  Dickinson  has  been  serving  as  the  Assistant 
Director  for  Policy  Development  and  Regional  Operations  in  CSC/OPM's  Office 
of  Labor-Management  Relations — where  he  has  worked  since  joining  the  Federal 
Government  in  1970.  He  also  served  as  Staff  Director  of  the  Labor  Relations 
Task  Force  (Federal  Personnel  Management  Project)  and  as  Drafting  Officer  for 
Title  VII,  Labor-Management  Relations,  of  the  Civil  Service  Reform  Act.  He 
received  consecutive  Commissioners'  Awards  for  Distinguished  Service  (CSC's 
highest  award)  for  these  accomplishments. 

From  1962-70,  Mr.  Dickinson  was  a  labor  editor  with  the  Bureau  of  National 
Affairs,  Inc.  He  is  a  graduate  of  American  University  in  Washington,  D.  C., 
where  he  has  completed  post-graduate  studies  in  public  administration. 

Mr.  Dickinson  will  assume  his  duties  with  the  Federal  Labor  Relations  Authority 
on  Labor  Day. 
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1900  E  Street,  NW. 
Washington,  D.C.  20424 


Immediate  Release 


August  7,  1979 


Mr.  H.  Stephan  Gordon,  General  Counsel  of  the  Federal  Labor  Relations 
Authority,  announces  the  appointment  of  S.  Jesse  Reuben  as  Deputy  General 
Counsel  of  the  Authority.  The  Authority  was  created  by  Reorganization 
Plan  No.  2  of  1978  and  given  a  statutory  role  by  Title  VII  of  the  Civil 
Service  Reform  Act  of  1978  to  administer  the  Federal  service  labor- 
management  relations  program.  As  Deputy  General  Counsel,  Mr.  Reuben  will 
share  in  the  overall  management  and  direction  of  the  Office  of  the  General 
Counsel . 

Here  is  background  on  Reuben: 

S.  Jesse  Reuben  of  Potomac,  Maryland,  has  been  Associate  General  Counsel 
of  the  Federal  Labor  Relations  Authority  since  January  1,  1979.  He  joined 
the  National  Labor  Relations  Board  in  1962  and  from  1966  to  1970  he  was  a 
Supervisory  Attorney  in  the  Office  of  the  General  Counsel.  Joining  the 
Office  of  Federal  Labor-Management  Relations,  U.S.  Department  of  Labor, 
in  1970,  he  served  as  Deputy  Director  of  the  Office  from  1973  to  1979. 

Mr.  Reuben  earned  his  B.A.  degree  and  his  LL.B^degree  from  George 
Washington  University. 
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NEWS  RELEASE  July  27,  1976 


Executive  Director  Henry  B.  Frazier  III  announced  the  appointment  of 
C.  Brian  Harris  as  Chief  of  the  Arbitration  Division  within  the  Federal 
Labor  Relations  Council. 

Mr.  Harris  has  been  on  the  staff  of  the  Council  since  November  1974 
and  has  served  in  both  the  Council's  appeals  and  program  functions. 

Before  joining  the  Council,  Mr.  Harris  served  as  an  attorney  in  the 
Civilian  Personnel  Section  of  the  United  States  General  Accounting  Office 
working  with  the  statutes,  regulations,  and  instructions  governing  the 
civilian  personnel  structure  in  the  Federal  Government.  He  received 
from  GAO  an  "Outstanding  Performance  Award"  for  his  work  in  that  area. 

Mr.  Harris  received  his  B.S.  degree  from  the  University  of  Nevada,  Las 
Vegas,  and  his  J.D.  degree  with  honors  from  George  Washington  University 
Law  School.  He  is  admitted  to  the  bar  of  the  State  of  Virginia  and  is 
a  member  of  the  Anerican  Bar  Association,  the  Federal  Bar  Association, 
and  the  Society  of  Federal  Labor  Relations  Professionals. 
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1900  E  Street.  NW. 
Washington.  D.O.  20424 


July  27,  1979 


Immediate  Release 

The  U.  S.  Senate  today  has  confirmed  President  Jimmy  Carter's  nominations  of 
Leon  B.  Applewhaite  as  a  Member  of  the  Federal  Labor  Relations  Authority  and 
H.  Stephan  Gordon  as  General  Counsel  of  the  same  agency.  The  agency  was  created 
by  Title  VII  of  the  Civil  Service  Reform  Act  of  1978  to  do  for  federal  employees 
what  the  National  Labor  Relations  Board  does  for  employees  in  private  industry.  The 
Authority  Chairman  Ronald  W.  Haughton  and  Member  Henry  B.  Frazier  III  were  confirmed 
on  June  27. 

Here  is  background  on  Applewhaite  and  Gordon: 

Leon  B.  Applewhaite  of  New  York,  N.Y. ,  served  from  1968  to  1979  as  chief  regional 
mediator  for  the  New  York  State  Public  Employment  Relations  Board  and  as  arbitrator 
in  public  and  private  sector  labor  disputes.  He  has  also  taught  as  Adjunct  Professor 
at  the  New  York  State  School  of  Industrial  and  Labor  Relations,  Cornell  University; 
and  at  the  Labor  College  of  the  State  University  of  New  York,  Hofstra  University 
and  Pace  University.  Earlier  this  year,  he  became  Assistant  Professor  at  the  State 
University  of  New  York  at  Farmingdale.  Mr.  Applewhaite  is  a  member  of  the  American 
Arbitration  Association,  the  New  Jersey  State  Board  of  Mediation,  the  New  York 
County  Lawyers  Association,  the  Harlem  Lawyers  Association  and  the  Industrial 
Relations  Research  Association.  He  has  three  degrees:  a  BA  from  New  York  University, 
a  JD  from  Brooklyn  Law  School  and  an  LLM  from  the  Brooklyn  Graduate  Law  School. 

H. Stephan  Gordon  has  been  Chief  Administrative  Law  Judge  at  the  U.  S.  Department  of 
Labor  since  1971.  He  was  chairman  of  the  Department's  Board  of  Contract  Appeals, 
chairman  of  the  National  Review  Panel  and  a  member  of  the  Administrative  Conference 
of  the  United  States.  He  joined  the  National  Labor  Relations  Board  in  1949  and  from 
1961  to  1971  was  its  Associate  General  Counsel  in  charge  of  its  field  activities. 

Mr.  Gordon  has  an  AB  degree  from  Indiana  University  and  a  JD  from  George  Washington 
Univers i ty . 


FLRA  Form  18  (3' 


-tatf 


Federal 

Labor  Relations 
Authority 


1900  E  Street ,  NW. 
Washington,  O.C.  20424 


NEWS  RELEASE 


June  29,  1979 


The  Office  of  the  General  Counsel  of  the  Federal  Labor  Relations 
Authority  today  announced  the  selection  of  nine  Regional  Attorneys. 

The  newly  selected  Regional  Attorneys  will  be  the  chief  legal  officers 
in  the  nine  regions  of  the  Authority  which  regions  are  responsible  for, 
among  other  things,  the  investigation  of  unfair  labor  practice  charges 
and  the  issuance  and  prosecution  of  unfair  labor  practice  complaints. 
Each  of  the  nine  Regional  Attorneys  has  substantial  trial  and  litigation 
experience  in  the  field  of  labor-management  relations. 

The  nine  Regional  Attorneys  and  their  respective  regions  are: 

Richard  D.  Zaiger,  Regional  Attorney,  Region  1  (Boston) 

Prior  to  his  selection,  for  more  than  ten  years  Mr.  Zaiger  was  employed 
by  the  National  Labor  Relations  Board  both  in  the  General  Counsel's 
National  Office  and  in  the  Board's  Boston  Regional  Office.  Since 
October  1975,  he  has  served  both  as  a  Trial  Specialist  and  a  Super¬ 
visory  Field  Attorney.  A  native  of  Massachusetts,  Mr.  Zaiger  earned 
a  BA  degree  from  the  University  of  Massachusetts  at  Amherst  and  a 
JD  degree  from  Boston  College  Law  School.  He  is  a  member  of  the 
Massachusetts  bar. 

James  E.  Petrucci,  Regional  Attorney,  Region  2  (New  York) 

At  the  time  of  his  selection,  Mr.  Petrucci  was  serving  as  a  Trial 
Specialist  with  the  National  Labor  Relations  Board's  Newark  Regional 
Office.  His  experience  with  the  Board  commenced  in  1973  when  he  was 
hired  as  a  Field  Attorney.  Born  in  Brooklyn,  New  York,  Mr.  Petrucci 
earned  a  BA  degree  from  LaSalle  College  and  a  JD  degree  from  Seton 
Hall  University  School  of  Law.  He  is  a  member  of  the  New  Jersey  bar. 

D.  Randall  Frye,  Regional  Attorney,  Region  3  (Washington,  D.C.) 

At  the  time  of  his  selection,  Mr.  Frye  was  the  Deputy  Regional  Attorney 
of  the  National  Labor  Relations  Board's  Baltimore  Regional  Office. 

Prior  to  his  appointment  to  that  position,  he  served  in  the  same 
Regional  Office  as  a  Supervisory  Field  Attorney  and  Field  Attorney. 

Born  in  Concord,  North  Carolina,  Mr.  Frye  earned  a  BA  degree  from 
Lenoir  Rhyne  College,  a  JD  degree  from  the  University  of  Baltimore, 
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and  an  LLM  degree  from  George  Washington  University.  He  is  a  member 
of  the  Maryland  bar. 

William  N.  Cates,  Regional  Attorney,  Region  4  (Atlanta) 

Prior  to  his  selection,  Mr.  Cates  served  for  approximately  the  past 
three  years  as  the  Resident  Officer  and  Supervisory  Field  Attorney 
in  the  National  Labor  Relations  Board's  Tulsa,  Oklahoma,  Resident 
Office.  Before  that  assignment,  he  served  for  approximately  five 
years  as  a  Field  Attorney  in  the  National  Labor  Relations  Board's 
Atlanta  Regional  Office.  Mr.  Cates'  experience  also  includes  service 
in  the  U.S.  Army  Paratroopers  in  Vietnam.  Born  in  Elizabethton, 
Tennessee,  Mr.  Cates  earned  a  BS  degree  from  East  Tennessee  State 
University  and  a  JD  degree  from  the  University  of  Tennessee  College 
of  Law.  He  is  a  member  of  the  Tennessee  and  Georgia  bars. 

Brenda  M.  Robinson,  Regional  Attorney,  Region  5  (Chicago) 

At  the  time  of  her  selection,  Ms.  Robinson  was  a  trial  Attorney  with 
the  Indianapolis  Regional  Office  of  the  National  Labor  Relations 
Board  having  served  with  the  Board  for  approximately  seven  years. 

Prior  to  her  employment  with  the  Board,  Ms.  Robinson  was  an  attorney 
for  the  Tulsa  County  Legal  Aid  Society  in  Tulsa,  Oklahoma,  and  a 
managing  attorney  with  a  law  firm  in  Tulsa.  Born  in  Washington,  D.C., 
Ms.  Robinson  holds  a  BA  degree  from  Howard  University  ar.d  a  JD  degree 
from  the  Howard  University  School  of  Law.  She  is  a  member  of  the 
Oklahoma  bar. 

James  W.  Mast,  Regional  Attorney,  Region  6  (Dallas) 

Prior  to  his  selection.  Judge  Mast  has  for  more  than  four  years 
served  as  Chief  Administrative  Law  Judge  for  the  Department  of  Housing 
and  Urban  Development.  His  employment  in  that  position  followed  a 
distinguished  career  with  the  National  Labor  Relations  Board  which 
commenced  in  1958  in  which  he  served  as  a  Field  Attorney,  Supervisory 
Field  Attorney,  Assistant  Regional  Attorney  and,  from  1968  to  1975, 
the  Regional  Attorney  of  the  Board's  Albuquerque  and  Fort  Worth 
Regional  Offices.  A  native  of  Texas,  Judge  Mast  is  a  veteran  of  the 
U.S.  Army  and  obtained  a  BA  degree  from  Texas  University  Law  School. 

He  is  a  member  of  the  Texas  bar. 

Ronald  Broun,  Regional  Attorney,  Region  7  (Kansas  City) 

At  the  time  of  his  selection,  Mr.  Broun  was  serving  as  a  Supervisory 
Field  Attorney  in  the  National  Labor  Relations  Board's  Kansas  City 
Regional  Office.  His  experience  with  the  Board  commenced  in  1970 
when  he  was  hired  as  a  Field  Attorney  by  that  agency.  A  native  of 
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Kansas,  Mr.  Broun  earned  a  BA  degree  from  the  University  of  Kansas 
and  a  JD  degree  from  the  University  of  Kansas  Law  School.  He  is  a 
member  of  the  Kansas  bar. 

Gerald  M.  Cole,  Regional  Attorney,  Region  8  (Los  Angeles) 

Prior  to  his  selection,  Mr.  Cole  served  for  over  three  years  as  a 
Supervisory  Attorney  with  the  National  Labor  Relations  Board's 
Region  21  in  Los  Angeles.  He  was  initially  hired  by  the  Board  in 
1972  as  a  Field  Attorney.  Mr.  Cole  is  a  native  of  Brooklyn,  New  York, 
and  earned  an  AB  degree  from  UCLA  and  JD  degree  from  the  UCLA  School 
of  Law.  He  is  a  member  of  the  California  bar. 

Thomas  E.  Angelo,  Regional  Attorney,  Region  9  (San  Francisco) 

At  the  time  of  his  selection,  Mr.  Angelo  was  Associate  General  Counsel 
for  the  National  Treasury  Employees  Union,  a  position  he  held  since 
1975.  Prior  to‘  obtaining  that  position,  he  served  as  a  private 
arbitrator  and  as  an  attorney  in  the  Office  of  the  Solicitor,  U.S. 
Department  of  Labor.  Born  in  California,  Mr.  Angelo  obtained  a  BA 
degree  from  Willamette  University  in  Salem,  Oregon,  and  a  JD  degree 
from  Willamette  University  College  of  Law.  He  is  a  member  of  the 
Oregon  and  Washington,  D.C.  bars. 
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May  11,  1979 


The  President  has  nominated  Leon  B.  Applewhaite  of  New  York  City,  to  be  the 
third  member  of  the  Federal  Labor  Relations  Authority. 

Applewhaite  is  presently  an  assistant  professor  in  the  Business  Administration 
Department  of  the  State  University  of  New  York. 

Born  on  September  4,  1927,  in  Brooklyn,  New  York,  Applewhaite  received  his  B.A. 
degree  from  New  York  University,  his  J.D.  degree  from  Brooklyn  Law  School,  and 
his  L.L.M.  from  Brooklyn  Graduate  Law  School.  He  served  in  the  U.  S.  Army  from 
1952  to  1954. 

Applewhaite  was^employed  as  a  claims  authorizer  by  the  U.  S.  Social  Security 
Administration 'from  1955  to  1959;  from  1959  to  1963  he  served  as  legal  secretary 
to  Justice  Francis  E.  Rivers.  In  1964,  Applewhaite  was  a  member  of  the  New  York 
State  Commission  for  Human  Rights.  From  1964  to  1967,  he  served  as  a  labor 
arbitrator  and  mediator  for  the  New  York  State  Board  of  Mediation. 

From  1968  to  1979,  he  served  as  chief  regional  mediator  for  the  New  York  State 
Public  Employment  Relations  Board.  During  that  time  he  also  served  as  an 
arbitrator  for  the  public  and  private  sectors  in  a  number  of  national  labor 


cases . 


From  1971  to  the  present,  he  has  served  as  an  adjunct  professor  at  Cornell 
University  I.L.R.  School  and  Labor  College  of  the  State  University  of  New  York, 
Hofstra  University,  and  PACE  University.  He  became  an  assistant  professor  of 
the  State  University  of  New  York,  at  Farmingdale,  earlier  this  year. 

Applewhaite  is  a  member  of  the  National  Academy  of  Arbitrators,  the  American 
Arbitration  Association,  the  New  Jersey  State  Board  of  Mediation,  the  New  York 
County  Lawyers  Association,  Association  of  the  Bar  of  the  City  of  New  York,  the 
Harlem  Lawyers  Association,  and  the  Industrial  Relations  Research  Association. 


FLRA  Form  18  (3  79) 


UNITED  STATES 


FEDERAL  LABOR  RELATIONS  COUNCIL 

1900  E.  STREET,  N.W.  WASHINGTON,  D.C.  20415 


NEWS  RELEASE  MAY  5,  1976 


Executive  Director  Henry  B.  Frazier  III  announced  two  appointments  on  the 
staff  of  the  Federal  Labor  Relations  Council.  Robert  J.  Freehling  has  been 
named  General  Counsel  and  Jerome  P.  Hardiman  has  been  named  Operations 
Director,  a  new  position  in  the  recently  established  Office  of  Operations. 


Mr.  Freehling,  a  career  Government  attorney,  joined  the  staff  of  the  Council 
in  1970  and  served  as  Chief  of  the  Appeals  Division  from  that  time  until  his 
recent  appointment  to  the  position  of  General  Counsel.  Previously,  in 
addition  to  his  active  military  service  in  World  War  II,  Mr.  Freehling  served 
as  legal  assistant  and  supervisory  attorney  on  the  staffs  of  individual 
Members  and  the  Chairman  of  the  National  Labor  Relations  Board,  and  as  General 
Counsel  of  the  tripartite  Federal  Coal  Mine  Safety  Board  of  Review. 

Mr.  Freehling  received  his  A.B.  with  distinction  from  the  University  of 
Michigan  and  his  J.D.  with  distinction  from  the  University  of  Michigan  Law 
School.  He  is  a  member  of  the  National  Lawyers  Club  and  is  admitted  to  the 
Illinois,  District  of  Columbia,  and  U.S.  Supreme  Court  bars. 

Mr.  Hardiman  has  been  on  the  staff  of  the  Council  since  November  1972. 

Prior  to  appointment  to  his  present  position,  he  served  in  both  the  Council's 
appeals  and  program  functions.  Previously,  in  addition  to  his  military 
service  in  the  Army,  Mr.  Hardiman  served  as  an  Employee  Relations  Specialist 
in  the  U.S.  Customs  Service.  He  received  his  B.A.  degree  from  Quincy  College, 
Quincy,  Illinois,  and  his  J.D.  degree  from  Georgetown  University  Law  Center, 
Washington,  D.C.  He  is  a  member  of  the  Labor  Law  Section  of  the  American 
Bar  Association,  the  Committee  on  Public  Employee  Labor  Relations  of  the 
Federal  Bar  Association,  and  the  Society  of  Federal  Labor  Relations  Pro¬ 
fessionals;  and  is  admitted  to  the  District  of  Columbia  and  U.S.  Supreme 
Court  bars. 

As  Operations  Director,  Mr,  Hardiman  is  primarily  responsible  for  the 
control,  coordination  and  procedural  review  of  all  appeals  to  the  Council 
and  for  the  resolution  of  all  procedural  questions  and  problems  related  to 
the  Council's  appellate  functions. 
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NEWS  RELEASE 


April  9,  1975 


Chairman  Robert  E.  Hampton  today  announced  the  appointment  of 
Arthur  A.  Horowitz  as  Chief  of  the  Office  of  Assistant  Secretary 
Cases  within  the  Federal  Labor  Relations  Council. 


Prior  to  his  appointment,  Mr.  Horowitz  was  associated  with  the 
Washington,  D.C.,  labor  law  firm  which  represents  the  American 
Federation  of  State,  County,  and  Municipal  Employees,  AFL-CIO. 
Previously  Mr.  Horowitz  had  served  as  labor  relations  house 
counsel  for  an  association  representing  railroad  management  at 
the  national  level,  and  then  for  the  Air  Line  Pilots  Association. 
Mr.  Horowitz  began  his  career  in  labor  relations  as  an  attorney 
in  the  Appellate  Court  Branch  of  the  National  Labor  Relations 
Board  in  Washington,  D.C. 

Mr.  Horowitz  graduated  from  New  York  University  in  1961  with  a 
B.A.  degree  in  Economics,  and  from  Harvard  Law  School  with  an 
LL.B.  degree  in  1964. 


